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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

June 18, 2009 -

" The Honorable John Conyers, Jr.
Chairman
Committee on the Judiciary
U.S. House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

This responds to the Committee’s letter, dated March 31, 2009, which requested documents
and other information relating to the Department’s referral to the United States Court of Appeals
for the Fifth Circuit pertaining to Judge G. Thomas Porteous, Jr

Enclosed are 223 pages of records pertaining to the Senate confirmation of Judge Porteous,
inclufling his questionnaires and other material he supplied to the FBL Social Security numbers
have been redacted from these documents in order to protect individual privacy interests.
Noneétheless, these records implicate substantial individual privacy interests and, accordingly, we
request that you consult with the Department prior to disclosing their contents outside of the

Committee.

The FBI is working to pxﬁcess additional documents responsive to your request and we will
supplement this response as soon as they become available. Please do not hesitate to contact us if
you wouid like additional assistance with this or any other matter.

Sincerely,
. Ronald Weich
Assistant Attorney General
Eaclosures
cc:  The Honerable Lamar S. Smith
Ranking Minority Member
— -~ HP Exhibit 69(a)

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION
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B A T o . ’ wuve
Sinncrd Form 26 '~ QUESTIONNAIREFOR '~ . Fom spprond:
RriwdDiarbertsma SENSITIVE POSITIONS NN 754000 S5
FEM Cheptor 732 {For Naﬂonal Seoutity) : feo

P Requestng
Offical

AR % q i b -Piease type of print your answers, .. i
FULL <t yu heve saly Inftals In your nane, use them and State (10}, *Hyou are 8 0rt °Se.” I okc., ontar ibls i the box after 12 DATEQF
NAME - 1 you hava nd micds name, eier “NMN.* your midfa nams, . BIRTH

T FLACE OF BT e ey oda or the Sta,

§OTHERNANES USED ~ -
Gmmunumywuud and e perlod of Eme you used them (kv eXampta: your maidst neme, famefs) by a bm«mmlm mnm-kl. atesfes] crnHmmd-rD.

P athar name is your malden namwa, put "nee™ In font ol it

Wame

G
IDENTIFYING ’,,
INFORMATIO! Brown Hazel
TELEPHONE  Work (inchice A7 de & ivuda Arsa Coda}

NUMBERS (X Owy R j{ } Day
NI ht_ (. 6< 385 (X3 N = .
§ CITIZENSHIF ne " 1§ antt 2 U.S. ciizen by birth b the U.S. Mw«umhmda T Vou Wotiors Maden Name
ﬁ,ﬁ;{fxmu o U, 2k bl T NOT B e U5 ] T b oy and d
maked. Ui nol T U3, ez, }f.; bende Wyand Farmer
© UNTED STATES CITIZENSHIP f you @ & U.S. Clizen, bt were nat bom In the U.S., provide informasion ebagt ene or mare of the kflowing prosls of your didzermhp,

WalGrllzatlon CAnlicats (Where wand you DHOFETed 7]

o - B e cg
{ Poblirrvevaas
CHZenship Cariiiicale (Whire wat the ceincats Eﬂl i) )
Ty . il Corm ol £
. il verriiaig
tate Dspartnant Form 260 » Repart Of Abcoadaf & ot i Stxies K
GH& T dato @ Torm Wad aVOIRY/Y €ar ExpRnason
prepared and give an
axplanation if needed. . - .
U Fasepar g
This may be efthec b eihen ar pavioss LS. Pasepart, ‘ 7 TR f:ﬁﬁiﬁiiiw Bsied
o SUAT ISHIP € you are {or wocv] & 01 zen “StRies and anomer N H
county, peovide the name of that county In the space to the it 'th a dual citizen -
emﬁmacmaﬁ.mmimmm: .
o8 Yo 3 Coucy of Cietensip
Entered the \(omh D-r Yw Aﬂmﬂm-nmuumb«
Unitnd Siates: [ [ ]

PORT000000@44, 1
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06723784  [7:58 © B Boos
: : i ; \
§ WHERE YoU ﬁAVE LIVED
FTl In yaur full address for ovory place you have Ived baginning with the present m) and working backwasrd 15 years,
«  you antended schaal away fram your permansnt residenca, st the address you Rived at while attending schedl.
« For any address in the past 3 years;
« List a persan who Knew you at that agdress, peatsrably someone who stff fives in that area.
- it addresa listed 8 *General Dallvery,” a Rurd Pouts, or Star Routs, provida directipns for locating the residance an an eftached

cantinuaton sheet, and show the block #,

g1 MomV¥ear MonlyYear et Addrass ApL # ciw?(:wnuy;
; v Dr,
froel AGITo5e AL ¥ w( ﬁ - ”
4701 Woodlaud - lill
PR
gs St. ) Metairie
Fodl Addross T 7y (Gountry}

5N Tnhﬁn.“
ool Address

1Q WHERE YOU WENT TO SCHOOL
Filf in lnformation abaut schools you have attendad, bayond Junior ngh School, beginning with the most recent {#1) and working
backward 15 yesrs. Also list College or Universily degreas racelved beyond 15 years,
«For schuals you nltendad In the pas! 3 yaars, fist & parsan who knew you at school (u&d\ 2s an Insructor ora s(uﬂent)
i) and classes, iist recards location address.

» Far &
+in the 'Codo tilock, use one of thess codas: 1« High Schoot 2 « Colls Yy 3.y rads School
R
m.mm?« mcm dogree

Juris Doctor

it

»» DiplemaiOthar [
and dale recoived if Code 2
LSY in New Orleans Bachelor of Avt

Srreet Addosas and Gity {Country} of
Lakefront, New Orleans
of Persant Roew You

Siraet Address and Gy {Cauby]

\ N
“yur Social Security Number bsfore going 1o the next page -+
A N

PORT000000002



1568

us/?:wu. 17:59 bay @006
v - - L
. <

11 YOUR EMPLOYMENT ACTIVITIES

Filt In your employment activities, beginning with the present (§1) and working backward 15 yearn. INCLUDE:

~ alf full-ime work + ail pald watk + self-amployment
« gll part-ime work L. + aclive military duty « all periods of unamployment
{ THE NUMBERED ACTIVITY SECTION USE ONE OF THESE CODES IN THE CODE BLOCK:
1 - Active military duty stations 5. sm- Gavemmont {Non- 7 -Unemplayment (Enter name 9 - Other
2 - National Guuleum - 'mﬂaymen( aof person who can vi
3-U.8P.HS. Co CarpaG- {Enter 8 - Fadaral Canlractor {list -
4 - Other Federal smployment buslmss fname andior name . tractor, not Fedaral aqmcy)
. of persan who can verify)

' FOR EACH ACTIVITY SECTION, provide d. For ple, U you had watkod at XY Plumbing In Denver, GO, for 3
saparate parlods of ime, you would enter dates and h{urmaunn canceming the mast recent perind of employmant first, and provide dates,
position titles, and supervisers for the two pravigus periods af smployment In the appropriate blocks below that Information. (For locations
oursidy the UK., show &ty and county}

AOALN IOy REALER SO B0V -V ORBOL - FOUERONOR. Tl
o § Fya of 4 -
TOYerSIVoriw s Sreet AJIress Clty (Cotnty} 5 d phons N

301 Lovela dve. _ : ev_Orlean
iZ 958 O OGATON 13 loyers ra6s) Tiy (Cainty}
Gretua Courthouse-innex Bld‘g. Gretna

isor's Name & Sveel Addrass i} Chy {CoIBYT

fugh Collins 301 Loyola Ave. New _Orleans
PREVIOUS PEHIODS OF THE SAME AGTIVITY ANO LOCATION < 1E CONTINUATION 5 15 USED, SHOW BLo
Far MonthYear | Your POSHON T8 & SUPAOVIsors 8 o TRTear | Your Pachon THe £ 8

604)364=385(

foneisde-s74

et

ey 7% 55/575%‘7

ployer's Namaialtary ServicefUnemployment of Saitt mplqymanr Your Posigon {rtfe

istant Dist et Attum
Jts0n 5a~102
S rosReae Nurbar

}

Slesfate Rumbar

oa) 368-102

Jefferson Parish District Attorney
ity (Ceunby}

tna Courthouse—Annex Bldg,, Sth Fir,
fr=y %m af% Tocaton (F diferent thart E’cr%ﬁ;u'g Addraes] ¥ (COUnBY)
amg & Straet: Ty jerant Yy

Jotn Mamoulides, District Attorne Gretna L ;
FEVIOUS PERIODS OF THE SAME AGTIVITY AND LOGATION - F GONTINURTION SHEET IS USED, SHOW BLOCK #

Ermployers Nama/Msary Senioert
9 | City of Harghan

¢ T veet AdGeTs Ty TR T > T
1437 Jefferson Highwa Harahan ‘ 6041 737-638
@a{ Ad7oss of Job Lacaten (1 %Mum TR ERpoTers RG] Tty (G0 3 #h ;
isor's Nama & Sirest Adiross (i rafk than Job Local Tty Cauniny)
fayox Carlo Ferrara . 4
ﬁmg FEAIS OF THE SANE AGTIVITY AND LOCATION - F CONTINUATION SHEET I USED, SHOW BLOSKT

oo L} ame our Fosi €% 3 («'

oyl Suuiai-oecurity Number before going to the next page _ “ 3
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t B = o
.. - {J i}
kiel H ENPLO' MENT CTWITIES consnu .
B ) ] o Earere v i o s s Tt Fosmen Tiee
Attorney (Partner)
RV “J Tel

7 Nutserg- B Netairie (504 833-52:
ol 7 138 Ocaton ( ferent (] ) iy l’m;m nﬁbﬂ
3&45 N. Causeway Blvd. . Metairie

T

uperdsort Nama el

Larlotta Cuccla (Sectetar ) 1317 Nurser
FREVIOUS PERIGDS OFF THE SANE xam%mm AT

3 Porteou: ge & M ‘.- akas Attorusy (Partner)
EmployeryVenfiecs Sroet Addreis Gty {Cotnn i 7 Ger
139 Huey P. loug Ave. Gretna ()
Swast AddTesy ol 15 Lﬁéﬂ T Farent Van Erplayar’s AGGress] [y Coeomt 56
: - ()
giophone 3
1604} 363-585

Empioyers GHLRrY Servce/Unempiyment or

LAY & Edwards, Portsous &
Variars Sueal ACdress unyy)
139 Huey P, Long Ave, Gretna
" Sweel Address ocation farent haet t] i} "Gy (County]
'S Nar iy 5 Jerent z Ty vy

Your Positoa T1d

& oyas 2dy fina Attorney (Partmer
pOyer Ve wreel rasy a SEa I I
139 Buey P. Loog Ave. Te
mm Tiy
‘5uptfv§ﬁ Nante & Sweat Address ﬁm Hari 36 Locaton) Ty (Caanty)
Marion Edwards Gretna Courthouse-fnonex h BL atna
BREVIOUS PERISUS OF THE SANE ACTIVITY AND LOCATION « I CORTINUATION SREET 15 USED

ar your Soclal Security Numbaer bafore going to the next page -+ __
4 .
. ( h PORTRE0000004%
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Standard Form B5A ’ CONT!NUATION SHEET FO QU ESTlONNAIHES Foen approvect:
Revised December 1890 SF § ,SF85P, SF 8
U.8.0tfice of Personnst Management For usa with the SF 88, ‘Poal (lor National Socur{m, [ mm
FPM Chapter 736 SF 85p, Duullenuln: lor Pablle Trust Positlans;

and 6F §5, Questlonnalrs for Won-Sensitive Pasitions

INSTAUCTIONS: Use this formt 0 continus your anawers 1 “Whars You Have Lived™ and/r “Vour Ermplayment Actvities.” Fwwmmmmhwmmw“
«mmmnmwﬁmmﬂww«mlﬁmhmmm Use as many shoett &s you need 1 Awmish ol the requealed information,

Your Kaine - vas«m Saounity Humber ==
Porteous, Gabriel Thomas Jr. |

WHERE YOU HAVE LIVED {Continued)

it | Swost Addrass . Mt Clyy {Country}
X 694 2218 Madrid St. New Orleans
Nams of Parsan Who Knows You l Sveet Addrss At City {Counvys

k)
Sreel Address . Agc e Chty {Country)

Hame of Parson Who Knew You . Srest Address ApLs City (Cauntry}
Mantivieer | Suoet Address
Tame o1 Parson Wha Koaw ¥ , Spoot Address Apts
MonttfYsar Mohtivyear | Steet Addrass
] e, TE T
Nama of Pacson Who Knew You K ! Streel Addrass Apt City (Conivy)
[ mnimwj Sueet Addrass ApL ¥ !citr {Coury)
Hame of Pacson Who Knew You - '} Sweel Address Aps Chty (Country}
B et Py Yy Y -
MPLOYM TIVITIES (Continued) )
Employers or Vadar Youwr Positon Tile
State of la., Office of the Atty. neral i
M«’Wurm Taeat Addrass - Clty (Counay)
2.0, Box.94005 on_Rou:
Strwet Addcess of Jab Location (it diferant than Employeds Adduus) City (Countby}
or's Hame & Streel Addrass (if Giferent than Job Locatony City {County}
Jack Yelvertom

SREVIOUS PERIODS OF THE SAME ACTIVITY AND LOCATION - IF CONTINUATION SHEEY IS USED, SHOW BLOCK ¢
Yoix Posifion Tide & Supervisar's Hame Your Posiion Tide & Supsrvisor's Name

'} Code | Enployers i Verifiar Your Pasidon Tide
4 6 Be& L Associates
iadfers Suvet Al (Count
W.Sl s ’:‘Lm o . GB"&! canwf{auge (504) 75 1‘479
treet Address of Job Location (if difterent than Employer's Addrass) City {Couny} Tetaphons Numba
- {1
uparvizar's Name & Straot Address (¥ dilferent than Job Locasion} - Cly (Counby) phosse :
Dick Barries : R \

Rim PERIODS OF THE SANE ACTIVITY AND LOCK“ON {F CONTINUATION SKECT 18 USED, SHOW 8LOCK ¢
¢} Your Poshion Tida & Supervisor's Name .

PORTO00000005
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N L ) i
- YQUA EMPLOYMENT ACTIVITIES (Continued) —

oy or's

- "IVarilier's Srod
Westside Shopping Center
oe! irass of o Locason fosent ) £

Y Seat Address K
Sreel AGrass of Job Locabon (If iferant an Empioyers Aadresit

s Rame & Seat-Addiass { AL

Ty oy

Enter your Soctal Sacurity Number ) pry

§xandatd Fotm 86A (Back) us. ng O 19901 Decentber 1990

: . - PORT000000005
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1 PEOPLE WHO YOU Wi
List two people who know you well and live b the Unlted States, . .
« Don'tist spouse, athar refatives, or former epouses. « Try not to st anyona mentionsd fa ftem 9, 16, or 11,
—— Dot Yous 3
" pon C. Gardner . ) 23 (504)(}2 :2,7"?,65 1
Towe kidwss (504) 737-2273-  Oifice i Sy (i oy
40 Imperial Woods Dr. 6380 Jefferson Hwy. Harahao % AReban
) o

[ 9 3 g
(504 834~7676

#2
Daniel Martiny -
(504)464-9045 Office 131 Airline Hwy., Ste 20 Ty (oY)

622 Carmenere Dr. Mecairie, La. 22201 Kenner
N
3 OUR QUTSIDE ACTIVITIES )
idered as I y on your

List sny activities which you may msh ¢ have

togeity-tn-the-laat-15-yours,

A
neHategety-in

President, Fourth & Fifth Cireuit Judges Assoc. Gretna

% Chief Judge, Twenty-Fourth Judicial District Couzt Gretn;a

14 voun FOREIGN ACTIVITIES
a. Do you have any foreign propeity, business aomections, or financial Intarests? . }
or & loreign g L, firm, of agency?

. Ara you now of have you ever besn employed by or acted as &
C. In the 1ast 15 yaars, have you had continuing contact with a national of any (oreign cauniry designated by 1ha agency
instructing you to fifi out this lorm? (NOTE: § the agency wants you ta answer thls question, it wiN pravide you with

a fist ot countrfes.)
W you answered “Yea’ 10 &, b, of 6, explain in the space belaw:

I A T S S T
15 FOREIGN COUNTRIES YOU HAVE VISITED . .
List fareign cquntries yau have visited, beginning with the most current (¥1) end working gnkmrd 15 years.

+ Do not inchide couatiles cavered in tems 9, 10, and (1.

«+ In the "Code® biock, use one af these ¢odaes: 1 « Business 2 ~ Pleasura 3 - Educatlon - & « Other
m s> SontivY aar 2 § Code} m
Bahawas, i el £ 2. |Bahamas

Italy, Fraoce, Spain, . [ £
Greece, Sicil %
16 YOUR MILITARY HISTORY
a. Have you servad In the Unitad Stafas mlltRAY7 . coutivercnnanraariesrteseracvaiininees
Have you served In the Unlted Statas Merchant Marine? ...........
+ U yaur answer to bath questions s "o, GO TO QUESTION 17.
« {f your answer 1o elthet question is "Yeg," GO TO b,
B, Biarling Wil the mast current {§1) and working backward, enter formation Tor Bl pedads of acive servica Waio The 1wbie Belgw.
« Mark %0" block for Otficer or €™ block for Enfisted.

« In the “Code™ biock, use ane of thase cadus:
1. AifFores 2-Ammy 3-MNeavy 4. Madne Corgs §- Coast Guard € - Merchant Merino 7~ Nmonucuuu

S SR,

SenvicoCortficate ¥ 01 E. sty (Mark "X i 2,Us6 Stale tonal Gi
= 3 T

{show Suaia) Resria

Enter your Social Security Number before golng te the next page . -+ w
: o . ) PORTGO0000®3%e 5
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- td { )

17 YOUR REH“VES

Give full names and entar the curracl cade for afl calatives, anq or dead; specifled below:

1-- Mother {fire) 4 - Stepfather 7 - StepH 10 « Stapb 13 - Half-sigter 16 - Guardan
2 - Father (secand) § - Fostar parent 8 - Brether 11 - Stapsister 14 « Father-indaw
3-Stepmather . 6 - Child (adopted alsa) 9 - Slster 12 - Half-brother 15 - Mothec-in-aw .
T qun(ﬂm TR Don O e | gy Tote of Bt i Country of m—
befors entatig name) ) HonlWDayieer | COUMY ot Elan Chiizanshlp |~ fcountry) of Living Refatives | S8
LI ~ |
Wyand F. Porteous 213 USA 1SA Z di d L4
Gabriel T. Porteous, St. 1/13/09 UsA ysA dgcaased L
T syrey DE.
Michael P. Porteous 4427421 1SA ISA Metairie LiA
T 4801 Neyrey Dr.

Timothy A. Porteous

1/12/73 US4 ysa e
801 Neyrey Dr.

| LiA
USRI USA EEaITis T

I
fhowag A. Porteous
T . 80L Neyrey Dr.
Catherine A. 'Porteous 2/18/81 UsA 1SA etairie LiA
{1 301 Amhurst
2/18/319 USA Usa etairie Lis
301 Amkurst’
uss . usa etairie Lis

18 R MARITAL STATUS
Matkeno of the foltowing boxes W show your current marital status:
m_s - Never married (go to question 19) . 3 - Separated « Divarced
§ 2 - Marded 4 - Logally Separated - Widowad

Current Spouse Campilete e foflowing abaut your Gutrent spouse,
K Namas P Tl

Bocial Socutly Naffiber: = S22

us4 . - v = 6/28/69
i Cogally Saparatod, Whars 18 fé Record

3 T o e TR (WO,

weat, Gy, &nd oounty # outsde & U.5.,

4801 Neyrey Dr., Metairie .

Farmer Spame{e} Commy te the loliowing about your lomter spausels), use blank theats if neoded.
. v sy NI >

Mars

[erEAiayTear ¥ Divarced, Whers 1 1 Racard Locamdy Tl [omiey]

e ol T Souss (Seat au. nd counvy i o e U]

19 PERSONS EVING WITHYOU

Does the ciizen of another gountry, o & United States citizen by other than birth, live at your residence? If "Yes,” provide the
Information raquired below, H a Unlted States citizen by ather than birth livas with you, shaw both “United States™ and prioc
country of cltizenship belew. Don't list your spouse or other releives you pravided In question 17,

Hawe of Patson Cauntey of Cittzenehip Relattonsilp

e Tor T T re T T 700 Tva U363 FiGS 3. Cobasanen SNs0, of DK 1000t 1 "
mwd&wmhmtwhwwmmmahmspmnmdth !

Enter your Soclal S‘éénrity Nutber baforg golng to the next page W

Bana [ 3

ek,
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) . i ‘,.} . . do12
Standrd Form 86 QUESTIONNAIRE FOR ‘ Fom sppromc
Ranised Da0OTBr 1900 snagoronnt SENSITIVE POSITIONS L oA
£PH Chepter 782 (For National Secutity) . te1a

YOUR SELEGTIVE SERVICE RECORD

@, Are you a malp born fier Decerber 31, 19597 3f “No," go W 21, i “Yes," goto b,

b. Have you reglstored with the Selective Service System? if~Yes,” pﬂMdﬂ your registration numbee. # "No,™ show m
raason for your lagal exemption beiow.

Fogieatan Namoat lLq;n[ Enman Eplanaton
21 _YoUuR MILITARY RECORD
@, Have you ever recaived othar than an RORGIENIe QIsCTarge o NG MUY ? I Ya¥, " rovide:
Date of Discharge (Month and Yaar) Typs of Discharge:
b. Have you ever bean subject to court-martial or sthar discipl Jings under tho Uniform Gade of Mittary Taston?
i "Yea,” list any :ﬁadpﬂnsry procaedings in the last 15 years md At courts-martial. {lnciude non{udidal and Captain’s
masi, et0) .

Chy countyicountyy v ltad Siates}

RD
Has any of the Mowhg happaned to you in the 1ast 15 yaars? I “Yas,” begin with the most recent cctATencs and ga
backward, providiag date fired, qui, or 1aft, and other informatian requested.

Usa the folfowing cades and axplsin the reasan your amploymant was anded:

1 « Fired trom a Job 3 - Left a job by mutual ag following of mi: 5 - Loft & job for other teassns
2-Quita ]nb after being told 4 - Laft a Job by estual agrsemon\ {aflowing aflegations of under untavorable drcumstancd
6 fired unsans!wloq performance .

fowian TEsTaeT N T8 AT T EE
c e

N FEEERE

23 YOUR PQUICE RECORD (Do nat lnelude anything that happened befora your 168 birthday,)
8. Hava you ever been charged with or conviated of any (eloay affensa?
b. Hava you ever been charged with or convicted of a fivsarms of explosivas ofiense?
C. Are there ourrantly any charges pending agalns! you for any criminal offense?

d. Hm yw war boen charged with or convicted of any offenss(s) relaled ta alcohal o arugs?
[-X ave haen arrest

you) T Fer, agod W
o,urdabwe? (Llave mnmeﬂnesoflaun‘unswo.)

tl you answorod “Yaa™ 1o 8, b, ¢, d, of & above, axplain your answer{s) in the space provided,
Qtisnse Ao Taken Law EnforSemant ot { COUTYRUnTy & o

24 YOUR MEDICAL RECORD  *
@. Have you experienced problams on of off the job becausa of any emational or mental conditicn?
. "Have you evar seen a heaith cara professional for any of the types of problems mentioned above?

N you enswared “Yes™ ta questions & of b, explain below.
5 Telarason

Znter your Social Security Number belore going to the nexi page : -+
R ’ : i 87
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25 (LLEGAL DAUGS AND ALSQHOL
Q. lathe last § years, have you used, d, supplied, ar jred any legal crugs? When used without a 3
prascription, Regal drugs lnclude merfjuana, mcdna hasmsh. natenlla (oplum. mnrpﬂm, oode!m, healn, atc.), simulants
{cocalne, amph, sic), se), g (LSD, PcP,
ate.}. (NOTE' The Inlomman youpmvlda ln r85ponse m thiz q:emn will not be provided for use in sny cnmlnul
proceedngs agalnst m.)
b. Have you axper( finary actons, sviclons, formal complaints, efc.) on or off 2 job from your use of
itegal drugs or aloohol?

# you answered "Yes" to quastion a or b above, provide information reiating 1o the typas of substance(s), s Aature of the ac
any other detaily relaﬂng o your Involvemant with ilfegat drugs or alcohal. includa any reatment or cnunsallng racelvad,
Rpiaravon

26 YOUR INVESTIGATIONS AECORD
a, Has the Unitsd States aver d your It "Yes,™ use the codes that fatiow 1o provida the
raquestad informatton below, i "Yes,™ but you un 't rocall the Invastigalng agency and/er the security dlaarance recalved,
anter "Other” agancy cade or clearance code, as appropriate, and “Dan't kitow™ or "Don’t recall™ under the “Other
Agency” heading, befow. 1f your responsa ts "No,” ot you dor't know ar can't recall # you wets investigated and cleared,

chack the "Ne" box,
CEAR 7 [TVIIGanag AGancy ot o sy CRae Tedawad
1+ Defonsa Depaamant 4. FBI o - Not-Reguired 3- Top Secrot 8 - G-Nonsensitve
2 - Stte Doparvnant B - Troaswy Dopargment |5 - Confdential 4 - Sensitive Compartmentad nformation 7. L
3+ OMfioe of Pacsonnal Management 8.» Other (Specily} 2~ Sacrot 5 + Q-Senaitive 8 - Other
f Other Agency A Clearance Agency | Other Agency Clasrance
Cade Codo Cada

0. To your knowledga, have you ever had a oF accss rled, ndad, or ravoked, or have you
ever heen debarrad from gavernment ermplayment? ¥ “Yes," give date of acﬂon and agancy.

Dopartment or Agency TaKig Ao Deparwnertor Agancy Taking Action

—————
. 27 YOUR FINANGIAL RECORD

a. Inthae fast 5 years, have yau, or a company aver which you azevclssd 2ame cantra, filed for barkrupicy, basn declarad
bankrupt, basn subject to a tax lien, or had fegal judgment rendered agalnst you for a debt? H you anuwaved "Yag,*
pravids data of initlal action and ather Information requested bislow,

c 37 oR ame £ o Agdnicy s8] Scate

b. Are you now over 150 days delinquant on any loan ar fnanda obligation? !adudo foans or abllgauons kinded or
guarantged by the Federat Government, (II' an §F 171, Appli for Faderal Ei Wil be attached, you do
s"ot rlued tg repeathdaml v g Soa tha ir headed, ‘How is the SF 171 used with

“Shts | P Code

M i P

NRE NN

RMBEER

. ———

Enter your Soclal Sacurily Number before going to the next page -+ "
Bage s ;
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06/.23/94 18:08 a ! gol
M - 4

. .

R )

28 YOUR ASSOCIATION RECGRD
a. Inthe last 15 years, have you been an cfficer or a mentbac o made a 0 the
vioant overthrow of the United Stales Goverarmant and which engages in fegal acﬂvmsl o that end, knowing that the
organization engages In such activities with tha specific interd to further such activides? -
b. “in the last 15 years, have you knowingly engagsd in any acts of activitios designad 1o overthrow e Unitad States
Govemment by force? If you answered “Yes® 10 a o b, explain n the space balaw:

cont on
quastions and any information you would fika to add, ¥ mere space (s needed than what Is provided balow, usa & blank sheot(s) of paper. Start
each shest with your name and Socld Sacurity Number, Befare each enswer, ideatfy the number of the questlen,

Afer eamp(aﬁ Bans 1 and 2 of this 1orm and any altachments, you ehould Teviaw your Bnewers 10 all QUAsIone 1o maks sure e 107 18

completé and accurate, and than sign and date the foflowing certification and sign and date the refease on page 10. I you aftach en SF ”nm,

Application for Federal Emplayment, inake sure that ltis updated and that any Information addsd 1o the SF 171 Is injilaled and dated,
Certification That My Answers Are Tete

i read sach quesﬁon askad of me and understeod each question. My statements on this form, and any attachments to (hns

form, are true, complete, and correct to the best of my kndwiedge and befief and are made In good faith. | understand that

a kmwlng and wlluul ialse state form can be punished by (ine or Imprisonment or bath.

age g
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4



1577

US/23/94 18:0% = Wty
L7 : s L
Standard Form 86 - = Form appraved:
Revised Dacermbar (950 . riliiscam
" U8.0fice of Personnel Managemant : 110
.7 Ghagter 732 .
i .

~ t .

UNITED STATES OF AMERICA

AUTHORIZATION FOR RELEASE OF INFORMATION
Carefully read this anthorization to release information about you, then sign and dats it fn ink.

1 Authorize any investigator, special agent, or other duly accredited representative of the U.S.
Office of Personnel Management, the Federal Bureau of Investigation, the Department of Defense,
and any authorized Federal agency, to obtain any information relat.mg to my act:vmes fmzn
schools, residential management agénts, employers, crmiral justive agencies;retail-b

establishments, or other sources of information. This information may include, but is not limited
to, my academic, residential, achievement, performance, attendance, disciplinary, employment

" history, and criminal history record information,

I Understand that, for financial or lending institutions, medical institutions, haspitals, health
care professionals, and other sources of information, & separate specific release will or may be
needed, and I may be contacted for such a relezse at a later date.

I Further Authorize the U.S. Office of Personnel Management, the Federal Bureau of
Investigation, the Department of Defense, and any other authorized agéency, to request criminal
record information about me from criminal justice agencies for the purpose of determining my
eligibility for, assignment to, or retention in, a sensitive position, in accordance with 6 U.S.C. 9101.

I Authorize custodians of records and sources of information pertaining to me to release such
informatidn upon request of the investigator, special agent, or other duly accredited representative
of any Federal agency authonzed above regardless of any prevxous agreement to the contrary.

I Understand that t.he mformahon released by records custod.la.us and sources of information is
for official use by the Federal Government; enly for the purposes provided in this Standard Form
86, and may be redisclosed by the Government only as authorized by law. }

Copies of this authorization that show my signature are as valid as the original release signed by
me, This authorization is" valid for two (2) years from the date gigned.

" 4801 Neyrey Dr., Metairie . L(A 710101012 {( 504) 455-5379

age
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G. THOMAS PORTEOUS, JR.

Birth: December 15, 1946 New Orleans, Louisiana
Legal Residence:  Louisiana
Marital Status: Married Carmella Giardina Porteous
: . 4 children
Education: 1964 - 1968 Louisiana State University
’ B.A. degree
1968 - 1971 Louisiana State University
Law School
J.D. degree
Bar: . 1971 Louisiana
Experience: 1971 - 1973 State of Louisiana

Attorney General'ls Office
Special Counsel

1973 - 1974 Edwards, Porteous & Anmato
Partner
1973 -~ 1975 . District Attorneyt's Office

Parish of Jeffersan
Chief Felony Complaint Div

1974 - 1976 Edwards, Porteous & Lee
Partner
1976 -~ 1980 Porteous, Lee & Mustakas
- Partner L
1980 -~ 1984 Porteous & Mustakas
Partner
1992 -~ 1984 city Attorney's office

City of Harahan
Ccity Attorney

1984 - present " 24th Judicial District Court
state of Louisiana
District Judge

Office: Gratna Courthouse Annex Building .
Second Floor, Reom 200
Gretna, Louisiana 70053
504 364-3850

Home: - ’ 4801 Neyrey Drive
Metairie, Louisiana 70002
504 455-5879

Ethnic Group: Caucasian

Salary: $133,600
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The WM House,

79

T the
Lonate of the United Slates

W G. Thomas Porteous, Jr., of Louisiana,

to be United States District Judge forj'the Eastern District of

Louisiana vice Robert F. Collins, resigned.
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G. THOMAS PORTEQUS, JR.

Birth: Decenber 15, 1946 New Orleans, Louisiana
Legal Residence: Louisiana
Marital Status: Married ' carmella Giardina Porteous
4 children
Education: 1964 - 1968 Louisiana State University
B.A. degree
1968 - 1971 Louisiana State University
Law School
J.D. degree
Bar: 1971 Louisiana
Experienca: 1971 - 1973 State of Louisiana

Attorney General's Office
Special Counsel

1973 - 1974 Edwards, Porteocus & Amato
Partner
v . 1973 - 1975 District Attorney's Office

Parish of Jefferson .
Chief Felony Complaint Div

1974 - 1976 Edwards, Porteous & Lee
Partner

1976 -~ 1980 Porteous, Lee & Mustakas
Partner

1980 - 1984 Porteous & Mustakas
Partner

1982 - 1984 City Attorney's office

city of Harahan
City Attorney

1984 - present 24th Judicial District Court
State of Louisiana
District Judge

Office: Gretna Courthouse Annex Building
Second Floor, Room 200

Gretna, Louislana 70053
504 364-3850

To be United States District Judge for the Eastern District of Louisiana
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UNITED STATES SENATE 7‘/”‘
COMMITTEE ON THE JUDICIARY

G. THOMAS PORTEOQUS, JR.
QUESTIONNAIRE FOR JUDICIAL NOMINEES

I. BIOGRAPHICAL INFORMATION (PUBLIC)
1. Full name (include any former names used).

Gabriel Thomas Porteous, Jr.

2.  Address: List current place of residence and office address(es).

Residence: 4801 Neyrey Drive
Metairie, LA 70002

Office: 24th Judicial District Court
Division "A" .
" Gretna Courthouse Annex Bldg.
2nd Floor, Room 200 ;
Gretna, LA 70053

3. Date and place of birth.
‘December 15, 1946 New Orleans, LA

4.  Marital statmg (include maiden name of wife, or husband’s -name. List
spouse’s occupation, employer’s name and business address(es).

Carmella Ann Giardina Porteous
Vascular Technician

Vascular Laboratory, Inc.

3939 Houma Blvd., Suite 20
Metairie, LA 70006

5.  Bducation: List each college and law school you have attended, including
dates of attendance, degrees received, and dates degrees were granted.
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Louisiana State University (New Orleans) 1964-1968
Bachelor of Arts - Economics
Degree Awarded: May, 1968

Louisiana State University Law School 1968-1971
Baton Rouge, LA

Juris Doctor

Degree Awarded: May, 1971

Employment Record: List (by year) all business or professional

corporations, companies, firms or other enterprises, partnerships, institutions
and organizations, nonprofit or otherwise, including firms with which you
were connected as an officer, director, partner, proprietor, or employee
since graduation from coilege.

District Court Judge - Japuary 1, 1985 - Present
State of Louisiana
Division A, 24th Judicial District Court

Co-instructor: Loyola School of Law . Spring 1990
Civil Procedure . Spring 1991
District Court Judge, Ad Hoc August 24, 1984 - January 1, 1985

" State of Louisiana
Division A, 24th Judicial District Court

District Attorney’s Office Assistant District Attorney
Parish of Jefferson Supervisor:February 1,1975-August 6,1984
District Atty. John Mamoulides Chief Felony Complaint Div.:
Gretna Courthouse Annex Bldg. October 8,1973-January 31,1975
5th Floor

Gretna, LA 70053

S¢. Mary Dominican College ,
Instructor: Criminal law and procedure ' : 1982 -

PORTG00000017



Porteous & Mustakas
3445 North Causeway Blvd.
Metairie, LA 70002

City Attorney’s Office
City of Harahan

- 6437 Jefferson Hwy.
Harahan, LA 70123

Porteous, Lee & Mustakas
139 Huey P. Long Ave.
Gretna, LA 70053

Edwards, Porteous & Lee
139 Huey P. Long Ave.
Gretna, LA 70053

Edwards, Porteous & Amato
139 Huey P. Long Ave.
Gretna, LA 70053

Attorney General
State of Louisiana
P.0.Box 94005 .
Baton Rouge, LA 70804

B & L Associates

Dick Barrios

512 Acadia

Baton Rouge; LA 70806
(800) 673-0545

(504) 751-4791
Position: Clerk/Assistant

1583

Partner
April 1980 - August 1984

City Attorney
July 1,1982 - August 23,1984

Partner
February 1976 - April 1980

_ _ Partner
August 1974 - January 1976

. Partner
October 1973 - July 1974

Special Counsel

September 10, 1971 - October 7, 1973

1970 - 1971
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Baker Shoe Stores 1968 - 1971
Westside Shopping Center .
Gretna, LA 70053
(no longer at that location)
main branch - 837 Canal St.

New Otleans, LA 70112

(504) 524-7904
Position: Shoe Salesman

Military Service: Have you had any military service? If so, give particulars,
including the dates, branch of service, rank or rate, serial number and type
of discharge received. :

No.

. Hgnggg and Awards: List any scholarships, fellowships, honorary degrees,
-and honorary society memberships that you believe would be of interest to

the Committee.

None. _
Bar _Associations: List all bar associations, legal or judicial-related

commiftees or conferences of which you are or have been a member and
give the titles and dates of any offices which you have held in such groups.

La. State Bar Association ) _
4th & 5th Circuit Judges Association President - 1991 .
o Chief Judge - 24th Judicial district Court - 1992
American Bar Association
Jefferson Bar Association
American Judges Association
American Judicature Society
La. District Attorney’s Association President Assistant - 1974

' District Attorney Section

-
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12.

13.

14.

1585

Other Memberships: List all organizations to which you belong that are
active in lobbying before public bodies. Please list all other organizations

to which you belong.

None.

Court Admission: List all courts in which you have been admitted to
practice, with dates of admission and lapses if any such membership lapsed.
please explain the reason for any lapse of member ship. Give the same
information for administrative bodies which require special admission to

practice.

All State Courts of Louisiana . * September 7, 1971
United States District Court, September 19, 1972
Eastern District of Louisiana
" United States Supreme Court v April 18, 1977
United States Court of Appeals, 5th Circuit October 1, 1981

I_’_ghhghﬂumgs. List the titles, publishers, and dates of books, articles,
reports, or other published material you bave written or edited. Please
supply ope copy of all published material not readily available to. the

.Committee. Also, please supply a copy of all speeches by you on issues

involving constitutional law or legal policy. If there were press reports about
the speech, and they are readily available to you please supply them.

“ See Atméh.ment AT

Health: What is the present state of your health? Llst the date of your last
physical examination.

Excellent - May, 1990.

Judicial Office: State (chronologically) any judicial offices you have held,
whether such position was elected or appointed, and a description of the
jurisdiction of each such court. :
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I was first elected without opposition in 1984 for the term to commence
January 1, 1985. At the request of the Louisiana Supreme Court, because
the Division "A" seat was vacant, I was appointed to sit as the Ad Hoc

- Judge, effective August 24, 1984. I was re-clected without opposition in

1990 for the term commencing January 1, 1991.

The 24th Judicial District Court is a state trial court of general civil and
criminal jurisdiction. However, juvenile proceedings and traffic violations -
are not included in our jurisdiction. Other specific courts dispose of these

two areas.
Citations: If you are or have been a judge, provide:

(1) citations for the ten most significant opinions you have written;

(1) David Egndin v. Carriage Court Condominium, ggv al., 528 So.2d

1043, (La. App 5 Cir., June 1988)

(2 Inthe Matter of Wrongful Death of Stanton J. Stark, #No. 86-CA-34 -

(La. App. 5 Cir., June, 1986) (Not designated for publication)

See Attachment "B-1*
3 &W@MM 519 So.2d 1187,

(La. App. 5 Cir., Jan. 1988); 522 So.2d 1091, (LA 1988)
(4 Paul Fuller v, W!!hgm Barattini, 574 So.2d 412, (La. App. 5 Cir.,

. Jan.,1991)

&) Eé!!l Hidding v. Dr, Rapdall Williams, 578 So.2d 1192, (La. App 5
Cir., April,1991)

©) Kggen Jewell v. The Bershire Development, 612 So.2d 749 (La.
App. 5 Cir. Dec.,1992)

(7) Thuzn Neoc Do v, Phuong Hoang Neo, et al., 618 So.2d 1213, (La

, App. 5 Cir., May,1993)

(8) . Betity Ann Dum] . Kreutziger, D.D.S., et al., 625 So.2d 672, (La
App. 5 Cir., Oct 1993)

% Iu ts f of oll . Penny et
“App.Ct. # , (La App 5 Cu: 1994)(Not designated for
publication)

See Attachment *B-2°

PORT000000021



1587

(1) Kenn he i Corporation and
Wagner Marine, Inc., 632 So0.2d 1170, (La. App 5 Cir.,Feb.,1994)

(2) a short summary of and citations for all appelilate opinions where your
decisions were reversed or where your judgment was affirmed with
significant criticism of your substantive or procedural rulings;

State v. Abadie, 612 So.2d 1 (LA 1993). Defendant made a statement
implicating himself in the murder of a seven year old girl, Raquel Fabre.
The issue of right to counsel was involved on appeal from ruling that the

. statement was admissible. The Supreme Court found that defendant
sufficiently invoked right to counsel by unsuccessfully attempting to obtain
legal advice or telephone, and defendant did not "initiate * or "reopen”
interrogation by expressing his possible willingness to talk to particular
officer in response to police’s chief’s request that he submit to lie detector
test.

State v. Lindsey, 491 So0.2d 371 (LA 1986). LSA-R.S. 14:71 (A)2) Issuing
worthless checks - presumption. The statute provides that a presumption
exists, as follows: if an offender fails to. pay a check within ten days after
notice of its nonpayment, it shall be presumptive evidence of his intent to
defraud. Prior rulings by the Supreme Court led me to believe that this
presumption would be a mandatory presumption, as opposed to a permissive
presumption, hence, unconstitutional. The Supreme Court ruled that the
statute was ambiguous as to whether it created a mandatory or permissive
presumption; therefore, it is interpreted as constitutional and with lenity-
toward the defendant. The Court recognized that its holding in this case was
in conflict with its prior holdings in State v, Williamis, 400 So.2d 575, (LA
1981) and State v. McCoy, 395 So.2d 319 (La. 1980). It explained how
those cases could be reconciled and interpreted. My lower court ruling was
vacated and the matter remanded.

Yount v. Maisano, 616 So.2d 1382, (La. App. 5 Cir. 1993); 620 So.2d 823
(LA 1993). Jury award against homeowner’s policy reversed. Exclusion in
policy for bodily injury "expected or intended by the insured.” Supreme
Court reversed, finding the actions of defendant to be an mtentlonal act and
excluded from coverage.

PORTD00000022



1588

Marshall v. Citicorp Mortgage, Inc., 601 So.2d 669, (La. App. 5 Cir.

1992). Summary judgment reversed finding issue of material facts existed.
Issue of decreasing credit life for less than loan balance when combined with
rule of '78’s in rebating finance charge. :

Succession of Ziifle, 595 So.2d 776, (La. App. 5 Cir. 1992). Protracted
litigation since 1978. A default judgment, taken before Judge Price, the

previous judge of Division A, was found to be a nullity; hence, subsequent
judgments were set aside.

Tracy v. Travelers Ins. Companies, 594 So.2d 541, (La. App. 5 Cir 1992)

reversed trial court on exclusion of coverage on comprehensive general
liability policy.

Wills v. State Farm Auto, 578 So.2d 1006, (La. App. 5 Cir. 1991),

Reversed granting of summary judgment on whether insured had offered
choice of limits for uninsured motorist coverage and affirmatively selected

lower limits.

Kuebler v. Martin, 578 So.2d 113, (LA 1991). This is one of two cases
argued before me on the same day. In the first, Autin v, Martin, I granted
the defendant’s relief on all claims and dismissed plaintiff’s claims against
the banks. The 5th Circuit Court of Appeals affirmed my decision at 576
So.2d 72, writs were denied by the Louisiana Supreme Court on April 11,
1991. :

The second case is the one cited. In that case I granted the bank’s
motions. Likewise, this was affirmed by the appellate court but reversed by
the Supreme Court only as to one of the banks finding the general language
in plaintiff’s petition did state a cause of action as to that one bank.-

American Motorist Ins. Co., 579 So.2d 429, (LA 1991); 566 So.2d 121,
(La. App. 5 Cir. 1990). Court of Appeals changed the amount of quantum

on portions of the award. Supreme Court reversed the Court of Appeals, in
part, and the trial court, in part, on different elements of damage award.

Lutz v. Jefferson Parish School, 565 So.2d 1071, (La. App. 5. Cir 1990);

503 So.2d 106, (La. App. 5 Cir. 1987). Judgment granting reduction in
workman compensation paymeats based upon claimant receiving disability
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retirement benefits. Reversed, finding statute was prospective only.

Cabral v. National Fire Ins.Co., 563 So §.2d 533, (La. App. 5 Cir 1990);
writ denied, 567 So0.2d 1129. Reversed default judgment because insufficient

trial record made by plaintiff.

Succegsion of Austin, 527 So.2d 483, (La. App. 5 Cir. 1988). Foreign will
modified by the trial court to reduce the portion that impinged on the
legitime. Court of Appeals reversed finding that subsequent birth and
legitimation of children revoked the will.

Augustine v. Griffen, 525 So.2d 540, (La. App. 5 Cir. 1988); writ denied,
532 So.2d 118. Twelve-year old on bike hit by auto. I reduced award by
20% for comparative negligence of child. Court of Appeals changed
percentage of negligence on child to 80%.

First National Ba gkv Verheugeg., et al., 527 So0.2d 453, (La.-App. 5 Cir.

1988); writ denied 530 So 2d 576. Reversed in part on issue of attomey s
fees.

Thibodeaux v. Burton, 525 So.2d 1103, (La. App. 5 Cir.1988); 531 So0.2d
767, (LA 1989). Plaintiff left a quadriplegic after an auto accident. Pacific
Employer Insurance Company failed to answer. Plaintiff obtained default
judgment. Court of Appeals upheld default judgment and. refusal of new
trial. Supreme Court reversed with 3 dissents, finding an incomplete record
was made by plaintiff when he confirmed the default.

Southern States Masonry, Inc. v. I.A. Jones Construction Co., et al., 507

So.2d 198, (LA 1987). Granted exception of prematurity. "Pay when paid"
clause of contract between contractor and subcontractor

Cooper v. Brownlow, 491 So.2d 693, (La. App 5 Cir. 1986). Ruled Levee
District was immune from liability under provision of LSA-R.S. 9:2791 and

2795, on a summary judgment. Court of Appeals ruled question of material
facts in dispute which precluded summary judgment.

Administration of Tulane Educatjon, 497 S0.2d 27, (La. App. 3, 1986). Suit

on tuition. Directed verdict for defendant was reversed finding university’s
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records admissible. Remanded.

Markey v. Howard, 484 So.2d 165, (La. App. 5 Cir. 1986). Jury’s
assessment of 30% negligence to plaintiff driver was manifestly erroneous.
Appelilate Court removed this allocation, in all other particulars affirmed.

(3) citations for significant opinions on federal or state constitutional issues,
together with the citation to appellate court rulings on such opinions. If any
of the opinions listed were not officially reported, please provide copies. of
the opinions.

State v. Manuel Caballero, 472 So0.2d 85, (La. App 5 Cir., June,1985);
492 So.2d 1215

State v. Bdward Parr, 498 So.2d 103, (La. App 5 Cir., Nov.,1986);
writ denied 532 So.2d 113

State v. Antoinne Williams, 483 So.2d 626, (La. App 5 Cir., Feb.,1986)
State v. Nolan Grant, 517 So.2d 1151, (La. App 5 Cir,, Dec. ,1987)

State v.. Karen Copeland, 631 So.2d 1223, (La. App. 5 Cir., Jan.,1994)
State v, Darrell Williams, 545 So.2d 651, (La. App. 5 Cir.) writ denied 556

So.2d 53 and 584 So.2d 1157

State v, Jessic Head, 598 So.2d 1202, (La. App. 5 Cir., April,1992)
Mﬂg@g 105 S.Ct 2050; 459 So.2d 510 post conviction
rellef

See Attachment *B-3"

. Public office: State (chronologically) any public offices you have held, other

than judicial offices, including the terms of service and whether such
positions were elected or appointed. State (chronologically) any unsuccessful
candidacies for elective public office.

Special Counsel, Attorney General 9/10/71 - 10/7/73
State, of Louisiana .

Assistant District Attorney 2/1/73 - 8/6/84
Parish of T effepson

Both were appointed positions

10
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No unsuccessful candidacies for elective public office

17.  Legal cageer:

a. Describe chronologically your law practice and experience after
graduation from law school including:

1.  whether you served as clerk to a judgé, and if so, the
name of the judge, the court, and the dates of the period

you were a clerk;

No.

2. _ whether you practiced alone, and if so, the addresses and
dates;

No.

3. the dates, names and addresses of law firms or offices,
companies or governmental agencies with which you
have been connected, and the nature of your connection

with each;

District Court Judge January 1, 1985 - Present

State of Louisiana
Division A, 24th Judicial District Court.

Co-instructor: Loyola School of Law Spring 1990
Civil Procedure ' Spring 1991
District Court Judge, Ad Hoc August 24, 1984 - January 1, 1985

State of Louisiana
Division A, 24th Judicial District Court

Instructor: Criminal law and procedure
St. Mary Dominican College 1982

1

PORT000000026



1592

District Attorney’s Office Assistant District Attorney
Parish of Jefferson Supervisor: 2/1/75 - 8/6/84
District Atty. John Mamoulides Chief Felony Complaint Div.:
Gretna Courthouse Annex Bldg., 5th Floor 10/8/73 - 1/31/75
Gretna, LA 70053

City Attorney’s Office City Attorney
City of Harahan 7/1/82 - 8/23/84

6437 Jefferson Hwy.
Harahan, LA 70123

Porteous & Mustakas Partner
3445 North Causeway Blvd. April 1980 - August 1984
Metairie, LA 70002

Porteous, Lee & Mustakas Partner
139 Huey P. Long Ave. - February 1976 - April 1980
Gretna, LA 70053 :

Edwards, Porteous & Lee : . Partner
139 Huey P. Long Ave. ' . August 1974 - January 1976
Gretna, LA 70053 Coe

Edwards, Porteous & Amato Partner
139 Huey P. Long Ave. QOctober 1973 - July 1974
Gretna, LA 70053 :

Attorney General Special Counsel
State of Louisiana . ' 9/10/71 -10/7/73
P.O. Box 94005 :

Baton Rouge, LA 70804

b. 1.  What has been the general character of your law practice,
dividing it into periods with dates if its character has changed
over the years?

General Civil Practice - in private practice & City Attorney

Criminal Prosecution - Attorney General & District Attorney

12

PORT000000027



1593

2.~ Describe the typical former clients, and mention the areas, if
any, in which you have specialized.

My clients were all individuals until apprommately 1975. Subsequently, my
practice consisted of corporate representation in areas such as: maritime
defense for barge fleeting operations, NLRB appearances, and general
. cotporate representation. Additionally, from 1979 until 1984, I dealt with
corporations that developed and operated tank terminal facilities.

As City Attorney, I handled all matters involving the City of Harahan &
also prosecuted municipal violations, in the Mayor’s Court

c. 1.  Did you appear in court frequently, occasionally, or not
at all? If the frequency of your appearances in court
varied, describe each such variance, giving dates.

Frequently.

2.  'What percentage of these appearances was in:
(a) federal courts ~ 20%

~ (b) state courts of record - 80%

(c) other courts - 0%

‘3. What percentage of your litigation wasj
(a) civil - 50%
(b) criminal - 50%

4,  State the number of cases in court of record you tried to verdict
or judgment (rather than settled), indicating whether you were
sole counsel, chief counsel, or associate counsel.

350 plus cases - Sole Counsel, 80%; Chief Counsel, 15%, Associate
Counsel, 5%.

5.  What percentage of these trials were: -
(@ jury 40%
(b)  non-jury 60%

13
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18. Litigation: Describe the ten most significant litigated matters which you
personally handled. Give the citations, if the cases were reported, and the
docket number and date if unreported. Give a capsule summary of the
substance of each case. Identify the party or parties whom you represented;
describe in detail the nature of your participation in the litigation and the
final disposition of the case. Also state as fo each case:

(a) the date of representation;
(b) the names of the court and name of the judge or judges before whom the

case was litigated; and .
(c) the individual names, addresses, and telephone oumbers of co-counsel

and of principal counsel for each of the other parties.

1.  Tell on ion Co, etal v, SANTISTA, et al
Civil Action #75-2249, U.S. District Court, Bastern Dist. of Louisiana
Section "C", Honorable Alvin Rubin

This matter was tried for the most part; a settlement was reached during trial and
an agreement to dismiss was filed prior to rendition of judgment, August 9, 1976.

Capsule summary of case: Ship collision. [ handled this case through all pre-trial
discovery and pleadings and participated in all conferences with Judge Alvin Rubin
with respect to the case. The dock was constructed by my clients, Tellepsen
Construction Company and Lagradeur International. This case was noteworthy
because it was major litigation mvolvmg issues of negligence, and limitation and

remoteness of damage clazms

Final Dlsposmon: Settled to my clients® satisfaction.

G. Thomas Porteous, Jr.

Counsel for Tellepsen Construction Co. & Lagradeur International
(Sole Counsel)

Opposing Counsel:

Terriberry, Carroll, Yancey & Farrell

Walter Carroll, Jr.(retired) .
3100 Energy Centre

14
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1100 Poydras St.
New Orleans, LA 70163
(504) 523-6451

2. illiam E. ub . Acme Truck Lines . and C rcial Union
Assurance Company c/w
illiam Zau . Ocean i c., Daniel S, Barri X
tna Casuall t:

Civil Action # 244-229, 24th Judicial District Court, State of Louisiana
Division "A", Judge Roy Price

Trial on the merits, November 22nd & 23rd, 1982
Chief Counsel for Plaintiff: G. Thomas Porteous, Jr.

‘Capsule summary of case: This mafter concerned a suit for personal injuries
resulting from an automobile accident. There were significant questions in regard
to: causation of the accident; the extent to which plaiatiff’s injuries were related
to the accident; and the amount of future wages that would justly compensate
plaintiff. I was associated to try this matter because of my extensive litigation
experience. Final Disposition: Judgment for plaintiff.

Co-Counsel:

Don Gardner

6380 Jefferson Hwy.
Harahan, LA 70123
(504) 737-6651

Opposing Counsel:"
Rene A. Pastorek

Ste. 1060

3900 N.Causeway Blvd.
Metairie, LA 70002
(504) 831-3747
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Wayne T. McGaw

365 Canal Street

Room 1870

New Orleans, LA 70140
(504) 528-2058

3. te uisi Io St .
Criminal # 79-1114, 24th Judicial District Court
Division “M", Judge Robert J. Burns
Citation: 406 So.2d 135, (La. 1981)

Tury Trial, November 26, 27, 28, 29th, 1979.
Chief Counsel: Assistant District Attorney G. Thomas Pbrteous, Ir.

Capsule summary of case: Defendant charged with: Count 1 aggravated rape;
Count 2, aggravated crimes against nature. This case required the testimony of a .
ten-year old victim. Case preparation was crucial. This necessitated many visits
and meetings with the child in order to gain ber trust and confidence which was.
essential to her trial testimony. When I initially met the victim and her mother, she
would not comment. Then, she later made only isolated statements. The child had
to be shown the courtroom, where she would be seated and where all the lawyers,
defendant and judge would be seated. In advanced preparation for trial, D.A.
‘personnel were placed in the courtroom to simulate the public. Great efforts were
made to make the child understand what was about to happen and to make her
comfortable and responsive. Final Disposition: Jury Verdict - Guilty as charged;

Affirmed.

Trial Assistant for State:

Assistant District Attorney Arthur Lentlm
2551 Metairie Road

Metairie, LA 70001

(504) 838-8777
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Defense Counsel:
Sam Dalton

2001 Jefferson Hwy.
Jefferson, LA 70121
(504) 835-4289

Co-Defense Counsel:
George Troxell

4330 Canal Street

New Orleans, LA 70119
(504) 488-8800

4, Stat Louisiana v. Leonard J. Fa
Criminal # 76-2116, 24th Judicial Dlstrzct Court
Division "I", Judge Patrick E. Carr
Citation: None defendant died while out on bond prior to appeal.

Jury Trial, December 12, 13, 14, 15, 16, 19th, 1977.
Chief Counsel: Assistant District Attorney G. Thomas Porteous, Jr.

Capsule summary of case: ‘Defendant charged with: Second Degree Murder. This
was a major case involving a prominent local lawyer; it received a lot of public
attention. The case was made more complex because of the health of defendant. .
Medical support was provided during trial in the event the defendant required
treatment. The appearance of defendant on a stretcher invoked the emotions of the
jury and it took considerable perseverance to prevent the jury from being swayed
by sympathy. My participation was from the inception of this case. This matter
required appearances in Federal Court, prior to trial in State District Court,
because of defendant’s claim of denial of due process based on his state of health.
The Federal District Court denied defendant’s claim and favorably commended our
procedures and precautionary measures.

Final Disposition: Verdict - Guilty as charged; No appeal; defendant alleged to
have committed suicide, body found in trunk of car.

Co-Counsel for State:

Assistant District Attorney William Hall
3500 N. Hullen Street

17
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Metairie, LA 70002
(504) 456-8692

Defense Counsels:
Robert Broussard (deceased)
Roy Price (deceased)

5.  State of Louisiana v. Jan J. Poretto
Criminal # 80-1980, 81-1003, 24th Judicial District Court
Division "G", Judge Herbert Gautreaux
Citation: 468 So.2d 1142, (La. May,1985); 475 So.2d 314,(La. Sept.,1985)

Jury Trial, November 2, 3, 4, 5, 6th, 1981.
Chief Counsel: Assistant District Attorney G. Thomas Porteous, Jr.

Capsule summary of case: Defendant charged with: Second Degree Murder and
Aggravated Battery. The defendant in thi$ case was a New Orleans policeman.
Major question concerning use of certain statements and hypnotic procedures used
on the victim/wife by the police. I handled this matter from the initial motion to,
reduce the bond. This was critical because at this stage we were able to positively
connect the defendant with the weapon. Trial preparation was very time consuming
because out of state trips were required to secure the presence of a witness. An
appearance before a District Court Judge in Annapolis was required to secure the
immediate apprehension and transportation of the witness to Louisiana, along with
returning this witness to Annapolis.

Final Disposition: Jury Verdict - Guilty as charged; Affirmed.

Co-Counsel for State:

Assistant District Attorney Gordon Konrad
P.0O. Box 10890

Jefferson, LA 70181 /or

3900 River Rd., Suite 6

Jefferson, LA 70121

(504) 831-9985

18
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Defense Counsel:

Ralph Whalen

3170 Energy Centre
1100 Poydras Street
New Orleans, LA 70163
(504) 582-2333

6.  State of Louisiana v, James Nolen
Criminal # 81-4045, 24th Judicial District Court

Division “J", Judge Facob Karno
Citation: 461 So.2d 1073 (La. App. 5th Cir 1984)

Jury Trial, August 12, 13, 14, 15th, 1982.
Sole Counsel: Assistant District Attorney G. Thomas Porteous, Jr.

Capsule summary of case: Defendant charged with: Aggravated rape case
involved a vicious attack on a young woman. Defense put the victim’s credibility
at issue because she voluntarily left with the attacker and she was employed as 2
bartender. Throughout the trial the defendant remained belligerent, this compelled
the trial judge to issue warnings. Use of restrains were later necessxtated in order
to maintain appropriate trial decorum.

Final Disposition: Jury verdict - Guilty as charged; 5th Cir. Ct of Appeals -

Affirmed.

Defense Counsel:

Phil Johnson :
(inactive) The Louisiana Bar Association reports mo current address for this

attorney and could only provide the followmg telephone number:’
(714) 275-6066

7.  State of Louisiana v. Joseph Batiste
Criminal #71-1081, 24th Judicial District Court
_Division "A", Judge Louis DeSonier
Citation: 318 So.2d 27 (LA 1975)

Jury Trial, April 10, 11th, 1972,
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Chief Counsel: Assistant District Attorney G. Thomas Porteous, Jr.

Capsule summary of case: Defendant charged with: Murder. This was the first
capital case I tried. The trial involved complex issues of law and fact.

Multiple motions to suppress were argued. A photographic line up was suppressed,
but the victim’s in-court identification was allowed because a sufficient predicate
“was established to show an independent basis for the identification. Final
Disposition: Jury verdict - Guilty of Murder, Death Sentence; Supreme Court -
Affirmed conviction, death sentence annulled and set aside per; Furman y.
Georgia, 408 U.S. 238; remanded, life imprisonment.

Defense Counsel:

Philip Schoen Brooks
723 Hillary St.

New Orleans, LA 70118
(504) 866-6666

8. te v i . G

Criminal # 82-67, 24th Judicial District Court
Division “A", Judge Roy A. Price
Citation: 413 So.2d 510, (April, 1982); 418 So.2d 1306, (La. Sept 1982)

Motion to Suppress Confession: ~ April 13, 1982.
Chief Counsel: Assistant District Attorney G. Thomas Porteous, Jr.

Capsule summary of case: Defendant charged with: 2nd Degree Murder. The case -
involved a sixteen year old. Issues of law involving the statements he made to
police. There were two statements involved. One was an inculpatory statement
made to his father. The other was a recorded confession. The Supreme Court held
that the boy’s arrest-was not illegal and the statement obtained as result of the
arrest was admissible since the boy and his father had a short private conversation
in police station, free from presence of police. A second recorded confession was
suppressed because the court found the defendant did mot knowingly and
intelligently waive his constitutional rights.

Final disposition of case: Defendant pled guilty to manslaughter and received 21

years.
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Defense Counsel:
Jacob Amato, Jr.
901 Derbigny Street
Gretna, LA 70053
(504) 367-8181

9.  Marlex Terminals. Inc. v. Parish of Jefferson, et al.

Civil Action # 247-364, 24th Judicial District Court, State of Louisiana
Division "A ", Judge Louis G. DeSonier, Jr.

Trial on the summary judgment, December 18, 1980
Sole Counsel: G. Thomas Porteous, Jr.

Capsule summary of case: Petition for mandamus seeking a building permit.
Complex litigation involving the rights of the parish government to deprive the
applicant of a permit to construct a terminal. The parish government had passed
a moratorium on the issuance of permits. The moratorium was challenged on the
basis of the parish’s failure to properly advertise the notice of the moratorium

legislation.
Final Disposition: Mandamus granted. Parish was ordered to issue a permit.

Opposing Counsel:

Alvin J. Dupre, Jr.

Suite A, 2701 Houma Blvd.
Metairie, LA '
(504) 454-1061

10. Eppling v. Jon-T Chemical, Inc.
Civil Action # , 24th Judicial District Court, State of Louisiana
Division “BY, Judge Zaccaria
Citations: 363 So.2d 1263

Trial on the summary judgment

Sole Counsel: G. Thomas Porteous, Jr. for Defendant
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Capsule summary of case: Suit to collect for appraisal fees. Motion for summary
Judgment on behalf of my client Jon-T Chemicals alleging the doctrine of accord
and satisfaction. The case was noteworthy because it was handled in an expedient

manner via summary judgment.
Final Disposition: Summary judgment granted; Court of Appeals - Affirmed.

Opposing ‘Counsel:
Thomas Loop
(deceased)

Additionally, the following ten individuals have recently dealt with me on legal
matters within the last five years:

Scott W. McQuaig
1500 One Galleria Blvd.
Metairie, LA 70001
(504) 836-5070

Edward J. Rice, Jr.

4500 One Shell Square
New Orleans, LA 70139
(504) 581-3234

Lawrence J. Centola, Jr.
650 Poydras St., Ste. 2100
New Orleans, LA 70130
(504) 523-1385

Raymond A. Pelleteri

1539 Jackson Ave., 6th Floor
New Orleans, LA 70130
(504) 561-5000 :

Jay Zainey :
2543 Metairie Road

Metairie, LA 70001
(504) 831-6766 -

2
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Robert Glass

530 Natchez Street

New Orleans, LA 70130
(504) 581-9083 -

Patricia LeBlanc
1615 Metairie Road
Metairie, LA 70005
(504) 834-2612

Kathryn T. Wiedorn

3421 N. Causeway Blvd., Sth Floor
Metairie, LA 70002

(504) 831-4091

Allan Berger

4173 Canal Street

New Orleans, LA 70119
(504) 486-9481

Joseph R. McMahon, Jr.
111 Veterans Blvd.
Heritage Plaza, Ste. 740
Metairie, LA 70005
(504) 837-1844

19. Legal Activities: Describe the most significant legal activities you have
pursued, including significant litigation which did not progress to trial or
legal matters that did not involve litigation. Describe the nature of your
participation in this question, please omit any information protected by the

attorney-client privilege (unless the privilege has been waived).

State v. Lane Nelson, This matter was before me on defendant’s application
for post conviction relief. Defendant was earlier found guilty, by a prior
court, of first degree murder and sentenced to death. I set aside the death
penalty because of ineffective assistance of counsel. Defendant subsequently.
pled guilty to first degree and he Wwas resentence to life in prison, without
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capital punishment. (Attachment “B-3")

m&mmww, Civil Action # 247-364,

24th 1.D.C., State of Louisiana, Division "A", Judge Louis G. DeSonier,Jr,

The brief represents my sole personal work. Trial on the summary
judgment, December 18, 1980. Sole Counsel: G. Thomas Porteous, Jr.

Capsule summary of case: Petition for mandamus seeking a building permit.
Complex litigation involving the rights of the parish government to deprive
the applicant of a permit to construct a terminal. The parish government had
passed a moratorium on the issuance of permits. The moratorium was
challenged on the basis of the parish’s failure to properly advertise the
notice of the moratorium legislation.

Final Disposition: Mandamus granted. Parish was ordered to issue a permit.

Instructor: Criminal Law/Criminal Procedure A
For three years, I taught at St. Mary Dominican College. The class was a
required course in the Criminal Justice program.

Co-instructor: Civil Procedure.

In conjunction with another attorney, I volunteered my time to teach third-
year law students at Loyola School of Law. The emphasis was not only on
the written and codified law, but also on the practical application of the law -
during trial proceedings. I taught the course during the Spring term in 1990

and 1991.

Speaker - Continuing Legal Education. I appeared as a speaker for
numerous CLE programs, such as: the Jefferson Bar Association, Louisiana
Judicial College and Louisiana State Bar Association Summer School for

Lawyers

District Court Judge
State of Louisiana
Division A, 24th Judicial District Court

24
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District Court Judge, Ad Hoc
State of Louisiana
Division A, 24th Judicial District Court

II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts from deferred
income arrangements, stock, options, uncompleted contracts and other future
benefits which you expect to derive from previous business relationships,
professional services firm memberships, former employers, clients, or
customers. Please describe the arrangements you have made to be
compensated in the future for any financial or business interest.

Louisiana State Employee Retirement System. If I am appointed prior to the
end of my term, i.e., December 31, 1996, the benefits can only be drawn
when [ attain age 60.

Explain how you will resolve any potential conflict of interest, including the
procedures you will follow in determining these areas of concern. Identify
the categories of litigation and financial arrangements that are likely to
present -potential conflicts-of-interest during your initial service in the
position to which you have been nominated. :

I will follow the mandates of the Federal Rules of Civil & Criminal
Procedure. I will also follow the guidelines of the Code of Judicial Conduct.
I will also consider the model codes and recommendation of the ABA which
are pertinent.

The only possible areas of conflict of interest would be reviewing..
" cases from Louisiana State Court, 24th Judicial District Court, Division A,
during the time I sat or a challenge to the Louisiana State Employee
Retirement System. As to the retirement, a conflict could arise only if I
remained on the Jefferson bench twelve (12) years, until 1996. If I took the
Federal bench prior to this point, I would not be eligible for retirement

proceeds until age sixty (60).
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Do you have any plans, commitments, or agreements to pursue outside -
employment, with or without compensation, during your serv1ce with the
court? If so, explain.

No.

List sources and amounts of all income received during the calendar year
preceding your nomination and for the current calendar year, including ail
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria,
and other items exceeding $500 or more (If you prefer to do so, copies of
the financial disclosure report, required by the Ethics in Government Act of
1978, may be substituted here.)

See Attachment "C*

. Please complete -the attached financial net worth statement in detail (Add

" schedules as called for).

See Attachment "D*

Have you ever held a position or played a role in a political campaign? If
so, please identify the particulars of the campaign, including the candidate,
dates of the campaign, your title and responsibilities.

Only the campaign wherein I was elected District Court Judge.

II. GENERAL (PUBLIC)

An ethical consideration under Cannon 2 of the American Bar Association’s
Code of Professional Responsibility calls for "every lawyer, regardless of
professional prominence or professional workload, to find some time to
participate in serving the disadvantaged.” Describe what you have dome fo
fulfill these responsibilities, listing specific instances and the amount of time

devoted to each.

Speaker - Continuing Legal Education. [ appear as a speaker for numerous

26
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CLE programs, such as: the Jefferson Bar Association, Louisiana Judicial
College and Louisiana State Bar Association Summer School for Lawyers

Since I took the bench, I invited field trips to Division "A", 24th J.D.C. for
school children about once a month. The students would observe the docket
and I then speak with them on the working of the court system. Afterwards,
I entertain questions to explain either the partlcular case or the function of -

the courts.

I have also visited many schools in Orleans and Jefferson Parish to speak on
the court systems, the functions and the duties of a judge.

Judging Moot Court Competmons on aumerous occasions at Tulane School
of Law and Loyola Law School.

[ recently participated in the National Institute of Trial Advocacy program
at Louisiana State University School of Law

At Loyola School of Law, I volunteered as co-instructor for Civil Procedure
for two terms.

To serve the community, since 1978, I continue to be active with the
Recreation Department for the Parish of Jefferson in coaching and

refereeing.

The American Bar Association’s Commentary to its Code of- Judicial
Conduct states that it is inappropriate for a judge to hold membership in any
organization that invidiously discriminates on the basis of race, sex, or
religion. Do you currently belong, or have you belonged, to any
organization which discriminates - through either formal membership
requirements or the practical implementation of membership policies? If so,
list, with dates of membership. What you have done to try to change these

policies?

No.
Is there a selection commission in your jurisdiction to recommend candidates
for pomination to the federal courts? If so, did it recommead your
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nomination?
No.
Please describe your experience in the entire judicial selection process, from

beginning to end (including the circumstances which led to your npomination
and interviews in which you participated).

Initially, I met with Senator John Breaux to discuss the possibility of being
recommended for the federal bench. Both Senators Breaux and Johnston sent
my name to the White House and I was recommended. :

After completing multiple questionnaires, I was interviewed in Washington
by members of the Justice Department, Office of Policy Development.

The FBI and the ABA have also conducted extensive reviews of my
credentials and qualifications, along with conducting interviews.

On August 235, 1994, [ was officially nominated by the President for the
United States District Court, Eastern District of Louisiana.

Hag anyone involved in the process of selecting you as a judicial nominee -
discussed with you any specific case, legal issue or question in a manner
that could reasonably be interpreted as asking how-you would rule on such
case, issue, or question? If so, please explain fully.

No.

Please discuss your views on the followmg criticism mvolvmg “judicial
activism."

The role of the Federal judiciary within the Federal government, and within
society generally, has become the subject of increasing controversy in recent
years. It has become the target of both popular and academic criticism that
alleges that the judicial branch has usucped many of the prerogatives of
other branches and levels of government.
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Some of the characteristics of this "judicial activism" have been said to
include:

a. A tendency by the judiciary toward problem-solution rather than
grievance-resolution;

b. A tendency by the judiciary to employ the individual plaintiff as a°
vehicle for the imposition of far-reaching orders extending to broad
classes of individuals;

¢. . A tendency by the judiciary to impose broad, affirmative duties upon
governments and society;

d. A tendency by the judiciary toward loosening jurisdictional
requirements such as standing and ripeness; and

e. A tendency by the judiciary to impose itself upon other institutions in
the manner of an administrator with contihuing oversight
responsibilities. 4

Our country, with jts three separate and distinct branches of
government, has withstood the test of time and the criticism of some. Even
though the branches are separate, there will always be occasions when there
is interaction among them while still preserving the separation of powers.

We, in the judiciary, have a duty to listen to the facts of a case and
render a decision according to law pertinent to those issues. The
presentation of the facts are for the litigants and we should always guard
against participating in that presentation.” A trier of fact should in no way
devise, invent or concoct facts; it should rule on the case before it. Unless
a question is certified before the court by the Louisiana Supreme Court or
any other tribunal properly, it may not render an advisory opinion. Novel
questions of law occasionally arige, and they must be dealt with according
to the facts before the court. The judiciary must decide cases according to
the facts and law as_an impartial arbitrator.

In performing our duties there are occasions when our judgments may
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be interpreted as judicial activism. When we declare a law unconstitutional
and unenforceable that may be interpreted by some as interfering with the
legislative function. However, such action is part of our duty and
responsibility and is far different from actually legislating.

When we deal with individual grievances, we must be ever mindful
to follow judicial precedent and constitutional interpretation. The personal
feelings of a judge should never replace sound, established judicial precedent
and constitutional interpretation. In instructing juries, I always remind them
that “your decision must not be based on bias, prejudice, sympathy or public
opinion.” We in the judiciary must be ever mindful of this guideline when
we are the trier of the facts.

Once a matter is before a court on 2 trial on the merits, the judiciary’s
duty is to render our decision solely based on the law and evidence. Prior
to trial, a judge may be called upon to counsel or intervene as an unbiased
peacemaker, encouraging the parties to be open minded and understanding.

If we attempt to go beyond our role, we may in fact infringe on areas
reserved to the other branches of government. If we attempt to do less, we

will not be adhering to our oaths and weakening the judicial branch of
government. It is always a careful balance. '
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IV CONFIDENTIAL
Fuil name (include names used).

Gabriel Thomas Porteous, Jr.

Address: List current place of residence and office address(es). List all
office and bome telephone numbers where you may be reached.

Residence: 4801 Neyrey Drive (504) 455-5879
Metairie, LA 70002 '

Office: Division "A" (504) 364-3850
Gretna Courthouse Annex Bldg.

2nd floor, Room 200
Gretna, LA 70053

Have you ever been discharged from employment for any reason or have
you ever resigned after being informed that your employer intended to

discharge you?
" No.

Were all your taxes (federal, state, and local) current (filed and paid) as of
the date of your nomination?

Yes. .

Has a tax lien or other collection procedure (to include receipt of computer
balance due notices) ever been instituted against you by federal, state, or
local authorities? If so, give full details. ’

No.

Have you or your spouse ever been the subject of any audit, investigation
or inquiry for either federal, state, or local taxes? If so, give full details.

No.

i
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Have you or your spouse ever declared bankruptcy? If so, give particulars.

No.

Have you to your knowledge ever been under federal, state, or local
investigation for a possible violation of either a civil or criminal statute or
administrative agency regulation? If so, give full details. Has any
organization of which you were an officer, director, or active participant
ever been the subject of such an investigation with respect to activities
within your responsibility? If so, give full details.

No.

Have you ever been the subject of a complaint to any court, administrative
agency, bar association, disciplinary comumnittee, or other professional group
for a breach of ethics, unprofessional conduct or a v10[atlon of any rule of
practice? If so, give particulars.

No.

Have you ever been sued by a client or other party? Have you ever been a
party to any litigation? If so, give full particulars. .

Clark, et al v. Edwards, et al

# 86-435, U.S. District Court, Bastern District of Lomsnana

Suit challenging the method of election of judges in'Louisiana. All judges
were sued as nominal parties; we were sued in our official capacity.

Resolution: Jefferson Parish, the 24th Judicial District Court, established
sub-districts wherein an individual candidate runs, as opposed to running

" throughout the entire parish as was previously the procedure.

udicial District Couw i Defe; Board & Sam Dalton
€ 0 isian ve e t a .

" # 413-728, 24th Judicial District Court

Declaratory judgment on constitutionality of LSA-R.S. 15:144(B)(D). All
judges were sued, we were sued in our official capacity.

2
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Resolution: Supreme Court issued a TRO and remanded to lower court. At
the request of the Chief Justice and all interested parties, we have deferred
further proceedings pending resolution by the legislature. The Indigent
Defender Board has stated that they will voluntarily dismiss this suit within

the next 30 days.

Augustug, et al, v. State of Louisiana, Governor Roemer, et al
#90-4667 U. S. District Court, Eastern District of Louisiana

Constitutionality of LSA-R.S. 13:994B)(1),(2),(3). This concerned a
Louisiana statute which assessed a 2% fee on bail bonds. All judges were
sued as nominal parties in their official capacity. This is virtually the same

claim as Sierra, et al v. State of Louisiana, Governor Roemer, et al, except

it was filed in Federal court.

Injunction granted, statute declared unconstititional.

ta a Louijsiana, Goy er, et al
#405-429, 24th Judicial District Court
All judges were sued as nominal parties in their official capacity.
Coustitutionality of LSA-R.S. 13:994(B)(1),(2),(3). Post Augustus ruling,
parties petitioned in state court for refunds of the fees collected to date.
Refunds denjed by -the trial and appellate courts. The Louisiana Supreme
Coaurt denied plaintiffs' writs on June 24, 1994,

e, et al Tudicial District Cou
# 89-3535, U.S. District Court, Bastern District of Louisiana

All judges were sued in their official and individual capacity. Petitioners,
Shurmaine DeGrange and Ida Williams alleged discrimination. Both
petitioners were former employees of the late Judge Lionel Collins. After
his death, De Grange, his former law clerk, alleged she was not hired as a
hearing officer in Domestic Court because of discrimination. Ida Williams,

his former secretary, alleged discrimination because her services were not
retained by the newly elected judge of the division.
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Resolution; The matter was settled without any admission of liability or
responsibility.

Please advise the Committee of any unfavorable information that may affect
your nomination.

To the best of my knowledge, I do not know of any unfavorable information
that may affect my nomination.
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AFFIDAVIT

I, Gabriel Thomas Porteous, Jr., do swear that the information provided in
this statement is, to the best of my knowledge, true and accurate.

Gretna, Louisiana this & day of % , 1994,

f A
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"ZEPa ] FINANCIAL DISCLOSURE REPORT  EgSTEd

(5 v.8.¢.2. App.

1, Peraon Reporting (lLast pame, first, middle fsirial) | 2. Court or Orgamization ). Data of Report
 United States District Court
Porteous (Jr.), Gabriel T. Eastern District of Louisiana 8-29-94
4. Pitle (Article tn: jnd indicate active or 5, Report Type (check appropriatae typa} 6. Reporting Period
TR LR Jagjerrate Judges dadicaco X scataarion, Dete_8-25-94
o Ioitial _ _ Aooual __ Pigal
United States Distriet Court Judge . 1~1-93 ~ 8-25~94
7. Chamburs ox Qffice Address 8. 0o the basig of the information centained in this Report, it

in my npinion, in compifance with lppuen.bh lawa and

Division A, 24th Judicial Districe Ce.| lrinsre
Gretna Courthouse - Annex Bldg.
Gretna, Louisians 70053 otficer

POSITIONS. (Reporting individusl only' see pp. 7-8 of Instructions.)
POSITION NAME OF ORG. TIO

X ' NONE  (mo reportabls positicns)

. AGREEMENTS. (Reportug individual only; see p. 89 of Instructions)) .
DATE PARTIES AND TERMS :

X I NONE (40 reportabls agreaments}

. NON-INVESTMENT INGOME. (Reporting individual and sppuse} see pp. 9-12 of Instructions.)
DATE ' SQURCE AND TYPE GROSS INCOME
(Honoraria only) (yours, nat spouse’s)
NONE (8o reportabls noa-invastment incsme) .
1994 Year to Date

Judicial State of Louigiana $_49,206.00
Vascular Laboratory, Ine. (§) $
1993 R .
Judicial State of Louisiana $_72,830.58 -
Southern Baptist Hospital (Final balance of annuity,

: _retirement. of my d d_mother) $ 381.39

Vageular Labaratory, Imc. (S)

(See Attachment T} pobTon0000061—
864
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ATTACHMENT I

FINANCTAL DISCLOSURE REFORT (cont‘d) PORTEOUS (JR.), Gabriel T. 8-29-94

ITI. NON-INVESTMENT INCOME

1992 Judicial State of Louisiana

$74,384.26
Southern Baptist Hospital 1,652.64
(Retirement annuity deceased mother)
Executive Life Insurance of Califormia 3,287.40
(Retirement annuity deceased mother) .

Vascular Laboratory, Inc. (S)
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- Nase of Persan Raporting ) . Data of Report
- FINANCIAL DISCLOSURE REPORT (cont'd)

Porteous (Jr.), Gabriel T. 8-29~94

V. REIMBURSEMENTS and GIFTS -- tranSportatlon, lodgmg, fogd entertainment
aﬂdﬁswes;uwmsx%mg“mmmdwvd by spouse snd dependex'l'tn;'hﬂdren, nspecﬂ:e?yﬂ gge pp.l:!-ls of MW)
SOURCE DESCRIPTION

D NONE  (No euch reporzable reimbursaments or gifte}

Exempt

V. OTHER G”‘_TS (Iacludes those ta spouse aud de sendent children; use the parentheticals %(S)* and *(DC)" to
dicate other gifts received by spouse and dependent children, res vely, See pp.15-16 of Instructions.)

‘SOURCE DESCR N YALUE
D NONE (He such reportable gifta)
1
Exempt B
k1l
$
3
$
)
$

V. LIABILITIES. (Includes those o spouse and ‘dependent chl.ldren, indicate where appl.lmbl
th { ‘EIE raporﬁng
ﬂfllndunl ngﬁ 's’gf:fse, :n% "('DC)‘;‘ I?r Hgl)ﬂlty of?atlependent g.lld. ee pp.{a fnlgwcaons.)ur
CREDITOR D_EQX_M . Y. CODE*

E NONE  (Ro reportabla llabilities)

1

2

E]

PORT000000053
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Hame of Persen Reporting Data of Report

FINANCIAL DISCLOSURE REPORT (0nt) | 5 /v ooug (Jr.), Gabriel T. 8-29-94

. INVESTMENTS and TRUSTS — income,)value, transactions. (Inclndes those of spouse

and dependent children; see pp. 18-27 of Instructions.

NONE (o repaitania
income, assete, or
transactions}

0

11

12

13

¢ <

16

17
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M Hame of Persan Reporting . . . Data of Report

FINANCIAL DISCLOSURE REPORT (contd)

Porteous (Jr.), Gabriel T. §-29-94

Vill. ADDITIONAL INFORMATION or EXPLANATIONS. (indicate part of Report) ¢

[X. CERTIFICATION.

In compliznce with the provisions of 28 US.C. § 455 and of Advisory Opinion No. 57 of the Advisory Committee oo’
fudiclal Activities, and to the best of my kuowledge at the time after reasonable inquiry, I did not perform any adjudicatory
Atrction in any litization during the period covered. by this report in which I, my spouse, or my minor or dependeat children
12d a financial interest, as defined in Canon 3C(3)(c), in the outcome of such Ltigation.

I certify that all information givea above (including information pertaining to my spouse and minor or dependent children,
f any) is accurate, true, 2nd complete to the best of my Imowledge and bellef, and that agy information ot reported was
vithheid becanse it met applicable statutory provisions permitting non-disclosure.

I further cerufy that ca.med mcome from outside employment and honomia and the acesptance of gim which have been
eported are in p of 5 US.CA app. 7, § 501 et seq,SUS.C.ﬁ'lBSSandJudiclalCnnfolence

egulations. &

lignature Dal é (& ?}
JOTE: ANY INDIVIDUAL | KNO .Y AND WILFULLY FALSIFIES OR FAILS TO ‘THIS REPORT
AAY BE SUBJECT TO CIVIL AL SANCTIONS (5 U.S.CA. APP. 6, § 104, AND 18 U.S.C. § 1001.)
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T NATIONAL BANK OF COMMERCE
EINAFTER REFERRED TO AS “BANK"}
P. Q. BOX 60279
210 BARONNE STREET -
NEW QRLEANS, LOUISIANA 70160

.

PERSONAL FINANCIAL STATEMENT
NOTIGE ~ This lummwmmbymmdmawmmmmmwm Rsfed in
this staiement only your own financial condiion. LEst all of your separale asseta and any communlly property or income
in which you have an interest, as well as all debls which may be satisfled ouf of either your separate or community
property. if you are sesking credi joindy with your spousa and your spouse hes separale community property andfor
Income, your spouse shouid submi a separaie Pemonal Flnansdal Statemont and aftach it k0 yoors.

FOR BANK USE ONLY: OFFICER clr [0
Plaasa do not jaave any questions unanswered Mark NA ("Not Appticabis") In any space which wouid otharwisa be left blank,
- INDIVIDUAL INFORMATION
Name Gabriel Thomas Forteocus, Jr. Employer Name ﬁdiclal Btancﬁ, State ot IEulsiani“
Address 4801 Neyrey Drive =~ - Employer Addross 301 _Loyola Avenue
Clty, State 8 Zip Metairie, Louisiana 70002 Chy, Sts & Zp New Oxleans, Louisiana 70117
Dawof Bith  12-15-46 g Yasrs with Presant Employer 10
Social Secutity # Positien or Occupation Judge
Rogidontial Phone (504) 455--5879 Business Phone (504) 364-~3850
STATEMENT OF FINANCIAL CONDITION AS OF April 26 1994
105 ot il s5oa of ustionstievavey ] . uAglUTIES | B L o otz
Cash - {Sea Schodule 1) Notes Payable - {See Schodte 8) ;
Cash In This instiasion { 1;50071  Nowe Payable 1o This k -~ Secured
Cash In Other | 1,700 | Wows Payable io This & - Ui 3 3618
US. Gvt & - (See Schedule 2) Other Notes Payable - Sacured
.S, Govt Secutilies Other Notes Payable - Unsecured
Money Market Funds and Mutual Funds Automebile Loans
Lstod Securities (NYSE, ASE, OTC) Loans Against Margin Accounts - (See Schedule 2)
Closely Held or Not Actively Traded Securities - Life insurance Policy Loans - {See Schedule 3) 2,000
“Sew Schedule 2) Real Estato Mortgages Payable - (See Schedule §) .
' .t Strronder Value - Ule insurance Polides - Persanat Residence $4,000
{So0 Schodulg 3) 5,000 Other Wholly Owned Real Eatate
" JIR&%, Keoghs, Profit Sharing & Other Veated Pastially Owned Real Ectate
Retirement Accounts - {See Schedule 4) 92,408 | Olf and Gas Liabifites - (Sea Schedule 7}
Floal Estate - (See Schedida 5) Cradit Gard Accounts and Bilis Due 37,833
Parsonal Hasldence 225,000 |Loans Dustof
~Other Wholly Owned Fieal Estate ) Unpakd lncome Tax
Partally Qwnad Real Estate Othar Unpaid Taxes and intsrest
Redl Estate Ownad - {Sea Schadule 6) Estimated Tax Uabllity an Assets if Liquidated
Accounts & Notas R -{See g €] Other Debts - itamizs bolow
Oif aftd Gas Interests - (Sea Schedule 7)
Doferred Income
Aubmobilas 15,000
Othor Assets:
Personal Propecty 25,000
Parinership laterosts
Total Liabiitles | 137,467
- NotWorth | 228,141
YotalAssats | 365,608 Total Liabitties and NetWorth | 365, 608
GENERAL INFORMATION
Nmb«dOependsnu(thngSpom) 4 rooe 232 2Ly 19 B3 it e 8 oo T Gorriod T separad]
Spause Information: :
& ‘ame Carme 1la Giardina Porteous
-kddress {it differant from -
Employer Name Yascular Laboratory, Tuc. _ _  posionor fon__Lechnician
Employer Houma Blvd., Metairie, Louisiana 0006
Sodial Security Oats of 8ith__12-23-48 - Business Phong _304) 456—5536
i married and danmi n and your spause execited g contract which varies the (Com
1 Yes (B No mn'\'};s',g@umwolmMmm st (Commeniy ¥E&To0000056
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CHEDULE 4 - IRAs, Keoghs, Prafit Sharing & Other Vested Retirement.Accounts - If not %v’z:ugh space, pleasa attach separata {

TRISTEEORPUN | mane o ;_m  wmeunr [ winerve [ AU TREEIIE aess
tate of. La. G. Thomas Ret. |Carmella Portecus 92,408 [} ] 12/15/06|
sployees Porteous, Jr or
gtirement Separatign
ystem From seryici

Total
SHEDULE & - Ras| Estate Owned - If not enough space, please attach separate scheduts.
ADORESS & TYPE % -} vr | costa | PRESENT Juneraane LOAN | ANNUAL
OF PROPERTY  pwherd TMLEWNAEOF 15| ie | sAwancE | EMDER fammmry| L 0AN
s N N R T :
erainii oL |10016.7. Porteous It [105,000225000 |94,000 [rideliey {9/2008|9981 .84 | emer T i
HER WHOLLY OWNED REAI ESTATE (Retidentl or Commaercial oo e
RTWLLY OWNED REAL ESTATE
. Totals Totale]
) Your Parton of Market Valus and Debt Your Portion of Income & B 1Y
/
HEDULE 6 - A ts Flecaivable, Morigage Receivable.& Notes Fecaivable - If nol enough space, please attach separate schedule.
DUEFROM - oRGMAL | PRESENT | BT | openy PAYMENT A pus " couATERAL T
Total

HEDULE 7 - il and Gas Intarests (ln&uding General Partnership Interests) - If not enough space, please attach separate schedule.

FIELD RAE, Tyes souaceor  Jvauation] PRESENT T AL e, | GROSS | ARG
WRISH/COUNTY £ STATE | OFWIEREST |  VALUATON  |AMT/DATE| LoanaaL | - LENOER o | S | Gl

Tatals Totals

HEDULE 8 - Notas Payable (including all loans, active fines of cradit and inactive lines of credit) - If ot enough space, please
) attach separate schedul

[TYPE OF FACRITY] ORIGRUAL LOAN UNPAD WNTEREST
MEOFCREDITOR 11" horortine)  |ORUNE AMGUNT|  BALANCE RATE

xst NBC Loan 3,614 3,614 [

) [oTaY R dsYeTs Vo]
- NI : 1800000057
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U.s. De]ﬁartme{ N‘pf Justice

Office of Policy Development

Assistant Attorney Geaen! . Washingion, D.C. 20330

Bugust 25, 1994

PERSONAL AND CONFIDENTIAL

Honorable G. Thomas Porteous
Gretna Courthouse Annex Building
2nd Floor, Room 200

Gretna, Louisiana 70053

Dear Judge Porteous:

In connection with your candidacy for appointment to the
United States District Court for the District of Idaho, you will
be required to file a “Financial Disclosure Report* as required
by the Ethics Reform Act of 1989 within five days of your name
being submitted to the United States Senate for confirmation

consideration.

Please review and comply with the enclosed material.
Because of the short filing requirement, you may wish to complete
the form in draft at this time (do not send to us). Also you
should note that the informatiom on the form may.not be older
than thirty days from the date of nomination. You will be
notified by telephcne when the five days begins to run.
L] . .

I1f you have any questions conéerning this procedure, please
call Sheila Joy at 202 514-1607.

Sincerely yours,

Eleanor Dean Acheson
Assistant to the Attorney General

PORT000000058
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CHAIR

Robert P Watkins
725 Twelfth Street, NW.,
Washington, DC 20005
FRST CIRCUT

Michaei S Greoo
th Pl

Hth Floor

One Intemational Place
100 Ofiver Street

Boston, MA 02110
SECOND CIRCUIT
Arnold 1, Bums

23rd Floor

1585 Broadway

New York, NY 10036
THIRD CIRCUIT

Victor £ Battaglia, St
1800 Meflon 8ank Center
Teath and Macket Streets
Wilmington, OE 1980

W00 East Pratt Street
Baltimore, MD 21202

FIFTH CIRCUIT

Pike Powers, jc

2400 One Amaerican Center
600 Congress Avenue
Austin, 7671

SIXTH CIRCUIT

Charles E, English

T Colfege Street

Bowling Creen, KY 42102-0770

SEVENTH CIRCUIT

Leanard M. Ring

141 We ni Suite1333

1 West Wy Street

Cricagin . souta

EIGHTH CIRCUHT

James £ McDaniel

714 Locust Street

St Louls, MO 63101

NINTH CIRCuUIT

Lembhard G. Howail

Arctic aum% Penthouse

700 Third Aveua

Sealtle, WA S04

Cadric C Chao

29th Hoor

345 Cafifornia Street

San Francisco, CA 541042675

Frances 4. Koncll

'Frances A, a

Suite 2050

VU0 Broadway

Denver, CO #5290

ELEVENTH CIRCUIT
Robact C Jasels]

800 City National Bank Butiding

25 West Flagler Street

Miami, FL. 33130-1780

DISTRICT OF COLUMBIA

CIRCIAT

Carelyn B. Lamm

Suite 500

TH7 Pennsylvania Avenue, NV,

Washington, DC 200064604

QOne Thomas Clecle, NW.
Washington, OC 20005
BOARD OF GOVERNORS
LAISON

3. Michael McWitiams
26th Foor *

100 Est Pratt Street
Battmore, MD 21212
STAFF LIAISON

AMERICAN BAR ASSQCIATION  Standing Committee on
Federal Judiciary

Reply to:

Williams & Connolly

725 12th sSt., N.wW..
Washington, D.C. 20005
(202) 434~5151

June 29, 1994

CONFIDENTIAL

Eleanor Dean Acheson, Esquire
Assistant Attorney General

office of Policy Development
United States Department of Justiee
Room 4234

Washington, D.C. 20530

RE: HONORABLE G. THOMAS PORTEQUS, JR.
United States District Court -

Eastern District of Louisiana

Dear Eleanor:

Thank you for your letter of June 28, 1994 regard-

ing the Honorable G. Thomas Porteous, Jr.

I have also received a copy of your letter to
Judge Porteocus requesting .him to forward a copy of his
Personal Data Questiocnnaire responses to me and

Sylvia H. Walbolt, Esqg.

I have written to Judge Porteous-and Mrs. Walbolt.

Copies of those letters are enclosed.

Sincerely yours,

Firteis” Wk

Robert P. Watkins

Chair

Enclosures

¢c: Sylvia H. walbolt, Esq.

PORTQ00000059
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CHAIR
Robert P. Watkins
725 Twelhth Street, NW.
Washingion, 0C 20005
FIRST CIRCUIT
Michael 5. Greca
th Ficor
One International Place
100 Oliver Street
Baoston, MA 02110
SECOND CIRCUIT
Arnold 1. Burns
23rd Floor
1585 Broadway
New York, NY 10036
THIRD CIRCUIT
Victor E Batteghia. Sr.
1800 Mefion Bank Ceater
Tenth and Markst Streets
Wilmington, DE 19501
FOURTH CIRCUIT
1. Mardin Marion
26th Floar
100 East Prait Street
Bahimore, MO 21202
FFTH CIRCUT
Pike Powers, r.
2400 One Amecican Center
800 Congress Avenue
Agstin, TX 7870
SIXTH CIRCUIT
Chules E. Engfish
Collega Street

Bowling Cram. KY 47029770

Suite13y;
117 West Washington Street
Chicago, 1L 60502
EIGHTH CIROUIT
Jamas E. McDanlel
714 Locust Street
St. Lauis, MO 63107

NINTH QRCUIT
tembhaed G.

Axctic Building Penthouse

Saattle, WA 95104

Cedric C Chao

29th Floor

345 Califomia Street
San Francisca, CA 941042675

Denver, CO 80291

ELEYENTH CIRCUIT

Rabart C. Joselsberg

300 City Nauonal Bank Building

Flagler Streat

Mhml, FL3310-7780

DISTRICT OF COLUMAIA

CRCUT

Carclyn 8. Lamm

Suite 560

TMZ Pennsylvania Avenue, N,

‘Washington, DC 20006-4604

FEDERAL CIRCUIT

Mortimer M. Caplin

Suite 1100

Ove Thomas Urde, NW.
Washington, OC

8OARD OF GOV EENORS

UAISON

§. Michaet McWiltiams

26th Floor

00 East Pran Street
8altimore, MD 21202
STAFF LIAISON

frene R Emsetlem
‘American Bar Association
1800 M Street, NW
Wumnm DC 20036
202 TR0

AMERICAN BAR ASSOCIATION  Standing Committee on
Federal Judiclary

Reply” to:

Williams & Connolly
725 12th St., N.W. )
wWashington, D.C. 20005
{202) 434-~5151

June 29, 1994

CONFIDENTIAL

Honorable G. Thomas Porteous, Jr.
Judicial Department of Louisiana
Gretna Courthouse-annex Building
Gretna, LA 70053

Dear Judge Porteous:

Eleanor Dean Acheson, Assistant Attorney General,
sent me a copy of her June 28, 1994 letter to you re-
questing that you transmit copies of your responses
to the Personal Data Questionnaire to me and to
Sylvia H. Walbolt, Esquire, who will be conducting the
investigation. Receipt of this document is the start-
ing point for the investigation.

Enclosed is a copy of the Committee’s brochure,
*Standing Committee on Federal Judiciary--What It Is
and How It Works," as amended, for your information.

If you have any questions aboﬁt this process,
please feel free to call me at (202) 434-5151.

We look forward to réceipt of your responses.

Sincerely yours,

Ridet= Vit

Robert p. Watkins
Chair

Enclosure

cc: leanor Dean Acheson, Esq.
Sylvia H. Walbolt, Esg.

PORTO000Q0060
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CHAIR

Rabert P. Watkins

725 Twelfth Stree, NW.
Washington, DC 20005
RRST CIRCUT

Michael S. Greco

Th Floor

Gne international Place
100 Ofiver Street
Bastan, MA 02110

SECOND CIRCUIT

1585 Braadway
New York, NY w035
THIRD CIRCUIT
Victor £ Battaglia, St.
1800 Mefion Bank Center
Tenth and Market Streats
Wiimington, DE 19801
FOURTH CIRCLIT
J. Hardin Marion
Floor
100 East Pratt Street
Baltimore, MU 21202
FFTH CIRCUT
Pike Powers, je
2400 One Amarican Canter
600 Congress Avanue
Augtin, TX 78701
SIXTH CIRCLNT
Charlts E. English
THT Coflege Street
Bowiing Green, KY 471024770
SEVENTH CIRCUIT
Leonacd M. Ring

Suitat33
111 West W:shingmn Street
Chicaga, il 60602
EHGHTH CIRCUIT
fames €. McDanlel
714 Locust Sureet
St Lagls, MO &3101
N!N'I'H CIRQUIT

Lembhard G. Howelt
Arctic Buliding Penthouse
?-hd Avenue
sutﬂ'. WA 584
Cedric C. Chao
29th Floor

345 California Street
San Francisco, CA 94!04- 675

TENTH Cl
Frances A, chl(h
0 smaawny
Detiver, CO 80290
ELEVENTH CIRCUIT
Robert C. Josefsherg
00 City National Bank Building
25 West Flagler Street
fami, FL 3310-0780
DISTRICT OF COLUMBIA
RCUTT

47 Pennsyivania Mnuc, Nw.
Washingtan, DC 200064504
FEDERAL CIRCUIT

One.Thomas Cutlc, NW.
Washington, DC 20005
BOARD OF GOVERNORS
{al]

1. Michael M:Wllhms
th Floar

00 East Pul! Street
Baltimore, MO 71202

STAFF LIAISON

irene R Emsefem

American Bar Association
b M Street, NW

Wasl , OC 20036

. R e e

Standing Committee on
Federa! Judiciary

AMERICAN BAR ASSOCIATION

Williams & Connolly

Reply to:
725 12th St., N.W.
Washington, D.C. 20005
{202) 434~ ~5151

June 29, 1994

CONFIDENTIAL

Sylvia H. Walbolt, Esgqg.

Carlton, Filelds, Ward, Emmanuel,
Smith & Cutler, P.A.

Barnett Tower, Suite 2300

One Progress Plaza

St. Petersburg, FL 33701

RE: HONORABLE G. THOMAS PORTEOUS, JR.
United States District Court
Baste istrict of Louisiana

Dear Sylvia:

You will have received copies of Eleanor Dean
Acheson's letters of June 28, 1994 to me and Judge
Porteous in connection with his candidacy for appoint-
ment to the United States District Court for the East—
ern District of Louisiana.

I have written to Judge Porteous as per the en-
closed letter, pointing out that our investigation will
not begln until we receive his responses to the Person-
al Data Questiornnaire.

After receipt of Judge Porteous' responses, please
make your usual inquiries and proceed in the usual
manner.

Sincerely yours,

Kotinkt? Wt s

Robert P. Watkins
chair

Enclos ‘
cc: (Bleanor Dean Acheson, Esq.

PORT000000061
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CHAIR
wifliam €. Witlis
125 Broad Street
28th Floar
tew York, NY 10004-2498
FIRST CIRCUT
Michael S. Greco
9th F

One internationat Place
100 Oliver Straet
Boston, MA 02T
SECOND CIRCUIT
. Arnold L. Burns
Brd Floor

1585 Broad
WNew York, NV V;Jlg
THIRD CIRCUIT
Victor F, Battaglia, 5.
1800 Melion Bank Center
Tenth and Markes Streets
Wilmington, DE 19801
FOURTH CIRCUIT
1. Hacdin Marion
Floor

2640
00 Exst Pratt Sueet
Baltimore, MO 20207
FIETH CIRCUET
Pike Powers, {t.
2400 One American Center
600 Congress Avénue
Austln, TX 7670
SIXTH CIRCUIT
‘Chartes €. Englith
1101 College Streat
Bowting Green, KY 42102070
Tho SEVENTH CIRCLAT
mas 2 Hangd, N
uited200

70 West Madison Street
Chicago, IL 60602-4207
E{GHTH CIRQUIT
Jamyes € McDaniel
7W Locust Street
St Louis, MO 6317
NMNTH CIRCUIT
. Lambhard G. Howell
Arctic Buitding Penthouse
'l‘%lrﬂ Avenve
Seatde, WA 9804
. Richard M. Macias
624 South Grand Avenue
Los Angeles, CA 90017
TENTH CIRCUIT
Monn §. lambird
0 West Main
Okfahoma City, ax 0225
ELEVENTH CIRCUIT
Sylvia H. Wafbolt
Bamett Tower, Suite 2300
One Progress Plaza

St Petersbwg, FL 33707
DISTRICT OF COLUMBIA

Carolyn £ lenm

Suite S0Q

47 Pennsylvania Avenue, NW.
Washington, DC 200064604
FEDERAL CIRCUIT
Mortimar M. Caplin

Suite 1100

QOne Thamas Circle, NW.
Washington, DC 26005
BOARD OF GOVERNORS
ISON

R, william [de 1}

One Peachtree Canter

301 Peachtree Street

Atfanta, GA 30308

STAFF LIAISON

irepe R, Emseltem

American Bar Assoclation
1600 M Strest,

Washinglon, DC 20036 -
1202 3312280

AMERICAN BAR ASSOCIATION  Standing Committee on
Federal Judiciary
1800 M Street, NW
Washington, DC 20036
@02) 3312710

CONFIDENTIAL . August 30, 1994

Hon. Eleanor Dean Acheson
assistant Attorney General

United States Department of Justice
office of the Attorney General
Room 5131

washington, D.C. 20530

RE: HONORABLE G. THOMAS PORTEQUS, JR.
United States District Court

Eastern District of louisiana

Dear Eldie:

As a result of our investigation our Committee is
unanimously of the opinion that Honorable G. Thomas
Porteous, Jr. is Qualified for appointment as Judge of
the United States District Court, Eastern Districtof
Louisiana,

Sincerely,

' Tael .

william E. Willis
Chair

cc: All Cowmittee Members

PORT000000062
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CHAIR
William E, Willis
T25 Broad Sireet

2 il

New York, NY 10004-2498
FRST CIRCUIT

Michael 5. Geeco

19th Aoor

One international Place
W00 Oliver Street

Boston, MA Q2T

SECOMNO CIRCUIT
Arnofd {, Burns

* 23ed Flaor

1585 Broadway

New York, NY 10036
THIRD CIRCUIT

Victor F Sattaglia, Sr.
1800 Meiion Bank Ceniar
Tenth and Market Streets
Wilmington, DE 980T
FOURTH CIRRCUIT

1. Hardin Marion

26th floor

100 €ast Pratt Street
Baitimore, MD 21202
FIFTH CIRCUIT

Pike Powers, jr

00 C;g: American Center
Congress Avanue

Aystin, TX 728701

SIXTH CIRCUIT

Chades €, English

1101 College Steeet

fing Green, KY 42124770
SEVENTM, CIRCUIT

Thomas Z. H'ﬁ'ﬂ'z&
uits

70 West Madison Street
Chicage, I 606024207
EGHTH CIRCUIT
lames E, McDaniel
714 Locus Street

St Lowis, MO
MNENTH CIRCUIT
tembhard G. Howel!
wetic Buildil#‘ Peathouse
700 Thired Avenue
Seatife, WA 38104
Richard M. Macias
624 South Grand Aveaue
Lot Angeles, CA 9007

St Peletsb:?'ri FL 33701
JSTRICT OF COLUMBIA
CIRCUIT

nnsylvania Averige, NW.
shington, DC 200064604
FEOERAL CIRCUIT
Monimer M. Caplin
Suite 1100

Ine Thomaes Circle, MW,
Washington, DC 20005
HOARD OF GOVERNORS
UAISON

R. William lde &t

One Peachtrea Canlar
303 Peachirae Street
Adlanta, GA 30308

STAFE LINISON

trene R. Emsellem
merican Bar Association
1800 M Streer, NW
Washingwon, DC 20036
@0y 33211

AMERICAN BAR ASSOCIATION Standing Commitfee on
Federal fudiciary
1800 M Street, NW
Washington, DC 20036
202) 3312210

CONFIDENTTAL August 30, 1994

Committee on the Judiciary

ATT: Hon. Joseph R. Biden, Jr., Chairman
224 Dirksen Senate Qffice Bldg.
Washington, D.C. 20510~6275

RE: HONORABLE G. THOMAS PORTEOUS, JR.
United States District Court
i ict of Lo

Dear Senator Biden:

Thank you for affording this Committee an
opportunity to express an opinion pertaining to-the
nomination of Honorable G. Thomas Porteous, Jr. for
appointment as Judge of the United States District
Ccourt, Eastern District of Louisiana.

Our Committee is unanimously of the opinion that
Judge Portecus is Qualified for this appointment,

A copy of this letter has been sent ta
Judge Porteous for his information.

Sincerely,

et UM

William E. Willis
Chair

cc: Honorable G. Thomas Porteous, Jr.

All ABA Judiciary Committee Members
Hon. Eleanor Dean Acheson

PORT000000063
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CHAIR
willlam £, Willis
125 Broad Steeet
26th Floor
New York, NY 10004-2438
FIRST CRCUIT
Michael 5, Greco
9th Hoor
One International Place
100 Oliver Stree
Baston, MA 2T
SECOND CRCUT
Arnold 1, Burns
13rd Flooe
1585 Bro:
New York, NY 10036
THIRO CIRCIHT
Victor F. Battaglia, Sr.
1800 Metlon Bank Ceoter
Tenth and Market Streets
Witmingron, DE
FQURTH CIRCUIT
1. Hardin Marion
c
100 East Prait Street
Baftimore, MD 21202
F(F\' H CIRCUIT
15 .
2400 One Arnencm Center
£00 Congress /Avenue
Austin, TX 76701
SIXTH CIRCUIT
Charles £, English
101 College Street
Bowting Green, KY 420207X
SEVENTH CIRCUIT
Thomas I. Haywaed, ir.
Suitedz00
0 Wast Madison Street
Chicago, L. 07
EIGHTH CIRCUIT
james E. McOanief
714 Locust Streed
St louls, MO 63101
NINTH CIRCUT
mbhard G. Howell
xk Suddi Penthouse
200 Third Avenue
Seattle, Wi 98104
Richard M. Macias
624 South Grand Avenue
(os Angeles, CA 90017
TENTH CIRCUIT

Bacnest Tower, Suite 2300

One Pragress Plaza
St. Petersharg, FL 33201
OISTRICT OF COLUMBM

27 Pennsylvania mnue, NW.
Washingtan, OC 200064604

FEDERAL C!RCUIT

R. Williarn tde fli

One Peachiree Centec
303 Peachtree Strest
Allanta, GA 30309

STAFF LIAISON

trene R Emsellem
American Bar Association
M Street, NW
Washington, OC 20036
200 3V

AMERICAN BAR ASSOCIATION Standing Committee on
Federal Judiciary
1800 M Street, NW
Washington, DC 20036
Q) 331221

August 30, 1994

CONFIDENTIAL

Honorable G. Thomas Porteous, Jr.
24th Judicial District Court
Division “a%

Gretna Courthouse Annex Bldg.
Second Floor, Room 200

Gretna, LA 70053

Dear Judge Porteous:

Congratulations on your nomination for appointment
as Judge of the United States District Court, Eastern
District of Louisiana. .

At the invitation of the United States -Senate
Committee on the Judiciary, we have today sent a letter
to them reporting on our evaluation of your
gqualifications. A copy of this letter is enclosed for
your information.

Sincerely,

|
William E. Willis
Chair

(Enclosure)

cc: All ABA Judiclary Committee Members
Hon. Bleanor Dean Acheson

PORT000000064
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u.s. Depgrtmént:or Justice

Executive Secretariat

Washington, D.C 20530

blag)as
TO: Sylvia Walbolt, Esq.

Carlton, Fields, Ward, Emmanuel,
Smith & Cutler, P.A.

FM: Sheila Joy . :
Staff Assistanf), Judicial Appointments

ﬁE: G. Thomas Porteous, Jr.

Judge Porteous is away on a cruise. Mr, Watkins' office has
indicated you would like to have some information regarding Judge
Porteous so you could begin work on his evaluation immediately.
The following is a DRAFT of Judge Porteous' Personal Data
Questionnaire (without attachments). He will be back in his
office next week and will send you a final copy with attachments.

I will be in my office tomorrow, if you need anything further.
My telephone number is 202 514-1607.
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U. S. Department of Justice

Office of Policy Development

Washingion, D.C. 20530

June 28, 1994

Robert P. Watkins, Esg.
Williams & Connolly
725 12th Street, N.W.
Washington, D.C. 20065

Dear Mr. Watkins:

: We would appreciate having the formal report of the ABA
Standing Committee on Federal Judiciary on G. Thomas Porteous,
Jr., who is under consideration for appointment as United States
District Judge for the Eastern District of Louisiana.

To facilitate the Committee's evaluation, we have asked
Judge Porteous to forward his response to the Personal Data
Questionnaire to you and to the Circuit representative
of the Committee. i

Sincerely yours,

RM”?NM

Eleanor D. Acheson
Assistant Attorney General

cc: Sylvia H. Walbolt, Esg.
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U. 8. Department of Justice

Office of Policy Devélopment

Washington, D.C. 20530

June 28, 1994

PERSONAL AND CONFIDENTIAL

The Honorable G. Thomas Porteous, Jr.
Judicial Department of Louisiana
Gretna Courthouse-Annex Building
Gretna, Louisiana 70053

Dear Mr. Porteous:

In connection with your candidacy for appointment to the
United States District Court for the Eastern District of
Louisiana, we have reguested a formal report from the ABA
Standing Committee on Federal Judiciary.

. In order to facilitate the ABA Committee's evaluation,
please send the information provided in your response to the
Personal Data Questionnaire to.both the Chairman and the
circuit representative of the Committee, whose names and
addresses, respectively, are as follows:

Robert P. Watkins, Esq.
- Williams. & Connolly

725 12th Street, N.W.
Washington, D.C. 20005

Sylvia H. Walbolt, Esqg.

Carlton, Fields, Ward, Emmanuel, Smith & Cutler, P.A.
Barnett Tower, Suite 2300 )

One Pregress Plaza

St. Petersburg, Florida 33701
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page 2
If you have any questions concerning this procedure, please
call -Sheila Joy at 202 514-1607.
Sincerely yours,

Eleanor D. Acheson
Assistant Attorney General

cc: Robert P. Watkins, Esq.
sylvia H. Walbolt, Esq.
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CHAIR
Robert P. Watkins
725 Twellth Steeet, NW.
Washington, DC 10005
FIRST QRCUIT
Michae! 5. Greco
Bth Fioor
Oae Internationa! Flace
109 Oliver Street
Boston, MA 0210
SECOND CIRCUIT
Amold 1. Burns
2rd Floor

1585 B4
New York, Nm
THIRD CIRCUHT
Victor £, Batuaglia, Se
1600 Mellon Bank Center
Tenth and Market Streets
Vilmington, DE 19601
FOURTH CIRCUIT
j. Hardin Marion
"
100 Easy Pratt Streat
Baltimore, MD 21202
FIFTH CIRCUET
Pike Powers, jz.
%00 Onz American Cerer

SIXTH CIRCUIT
cmrus 3 Engﬂsh
01 Col oga Streey
Bowﬂng Greeo, XY 421020778
SEVENTH.CIRCUIT

leonard M, Rin|

Suite13d.
113 West Washington Street
Chicage, 1L 60602
EIGHTH CIRCU(T
lJames E. McDaniel
714 Locust Street
St. Lovis, MO 83107
NINTH CIRCIHT
Lembhard G Howel
Arctic Building Penthouse
70 Eﬁmd Avenue
Seattle, WA 98104
Cedric C. Chao
29th Foor
345 Californla Street
San Francisco, CA 541042675
TENTH CIRCUIT
frances J;. Koncifja

E].EVMH CIRCULT

Josefsharg,

300 Clty Nauaml sank Buflding
West Flagler Street

Ml-'l\l, FL B0O1720

DISTRICT OF COLUMBM
Ut

T Pannsylvania Avenue, N,

Washington, DT 200864504

FEDERAL CIRCUIT

Martimer M. Caplin

Su'te 100

One Thamas Cirale, NW,

Washingtoa, OC 20005

BOARD OF GOVERNORS

UAISON

} Michaet Mcwlﬂiims

h Foor

00 ast Przu Street

Saltimore, MD 21202

STAFF LIAISON

* trene R Emseliern

American Bar Assodauon
00 M

AMERICAN BAR ASSOCIATION  Standing Commitiee on
Federal Judiciary

Reply to: Williams & Connolly
725 l2th St., N.w,
‘Washington, D.C. 20005
(202) 434-5151

July 7, 1994

CONFIDENTIAL

Honorable G. Thomas Porteous, Jr.
24th Judicial District Court
Division "A"

Gretna Courthouse Annex Building
Second Floor, Room 200

Gretna, LA 70053

Dear Judge Porteous:

Thank you for your letter of July 5, 1994 and the
copy of your responses to the Personal Data Question-

naire.

I understand that you have also sent a copy of
your responses to Sylvia H. Walbolt, Esquire, who will
be conducting the investigation.

Mr. Walbolt will contact you in due course.

Sincerely yours, -

(ot Hathers

Robert P. Watkins
Chair

cc: Vé;eanor Dean Acheson, Esg.
Sylvia H. Walbolt, Esq.
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HONORABLE §. THOMAS PORTEQUS

4801 NEYREY DRIVE
METAIRIE, LA 70002
(304) 458-2878
{804) 384-3350
JUDICIAL AND LEGAL EXPERIENCE:
Januery 1992 - Chlef Judga of the 24th Judi¢lal District Court
Prosant . ’
August 1884 - Judge of the 24th Judicia! District Court, Division "A"
Prasent Parigh of Jeffarson
January 1973 . Asslstsnt Dlstiler Attarnay Parish of Jef{arson
184 1876 to 1984, Felony Supervisor - in charge of mejar felony
prasscutions; mora notpbly, , State v, Faget
18731974 Ghlet Paiony Complaint Divialon
January 1871. Louisfana Dapartment of Justice
1873 Spaciel Counsel, assigned to Criminal Divislon; triad Monv cag6s

inJofterzan Parish, Ceddo Patiahand Lafourche Parleh. Assigned
to Louislans Suprame Courr, respensible for ull appeals and Writs
of Habaas Garpus

1873 - Present Guest lecturer and speaker. ’
Judge, Loyela Maot Couirt Campoetition. :
instructor of Criminal Law, Criminat P dure and &
Law et: St, Mary’s Domiricsn College, Loyola
8ohaol of Law, and Jcﬂorson Parigh Sheriff Office Training

Acadetny
January 1882 - City Attornsy, City of Harahan
1984
' 1973-1984 Private Ganeral Civil Law Practics
. Parteaus snd Mustekas
EOUCATION:
1971 Jurls Doctormte
Loulsianz State University School of Law, Baton Rouge
Finalist, Robart Lee Tullls Moot Court Compatition
1968 Sechelor of Arts, Major In Ecenamics

Loulziane Stats Univarsity, New QOrleans
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PROFESSIONAL AND PRIVATE ORGANIZATIONS:

1991 <1882 Prosident of the Fourth and Fifth Clrault Judges Asscclation

Current Baard Membst - Executiva Baard of the Fourth artd Fifth Circult Judges Assoclation
Past Prasident - Loufalana Dlatrict Attaray’s Assoclation {Agsistant’s Saction}

Federal Ber Assaclation

Ameridan Bar Assaclation

Loulgiana State Bar Assaclaton

Jefferson Bar Associstion
Farmer President $t. Clamant of Rame Men's Club

AWARDS:
Morality In Media of Louislane « January 21,.1983
Brather Martin High Schaal, Qutstanding Service - 1887
Univeresity of Southwastern Loulsl Crimina! Juati
Pregram - 1980

 PROFESEIONAL CONTINUING LEGAL EDUCATION:

Annusl Spring Judgas Conferenca - Lafaystie
Annuai Falt Judges Confarence
Annual District Atterney’s Confaisnce, Loulslana District Attorney Aunclatlon
‘Career Prosecutor Course, Nationel College of District Attornays
Laulsiana Evidance Seminars, Loulslana State University
Crimtnal Lew Saminare, Loulsiana @tate Urlversity

ADMITTED TO PRACTICE BEFORE:
United 8tatas Suprems Court

Louislans 8uprema Court
Fedaral Dlstrict Court, Eastam Diatrict of Loulslans

United States Court of Appaeai, 5th Clrcuit

ACTIVITIES AND ROBBIES:

Ceach - football, bagaball; Refsras - baskethall, Johnay Bright Playground
Hunting. fishing, golf

PERSONAL:
Born: New Orleans, Loulsiane; Decambar 18, 1046

Marrled to the former Carmelia Ann Gilarding, father of four chiidren; Mk:huel, Timothy,
Thomas and Catherine
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Quenty - Fourtly Indicial Biotrict Gourt
PARISH OF JEFFERSON
STATE OF LOUISIANA

cA‘unn:as oF - Grebua
. Yhrinns Porieons, Ir.
JUOGE, OIVISION X .September 15, 1994 .

Coumittee on the Judiciary

Attn: Honorable Joseph R. Biden, Jr., Chairman
224 Dirksen Senate Office Building

Washington, D.C. 20510-6275

Dear Senator Biden:

Pursuant to the request from the Judiciary Committee, enclosed
is the original and two copies of the Motion to Dismiss in the
Twenty-Fourth Judicial District Indigent Defender Board, et als vs.
The State of Loulsiana, et al, No. 413-728, 24th Judicial District
" Court. Also enclosed is the Writ Denial in Steven Augustus, et al
vs. State of Louisiana, through its Governor, Edwin Edwards, et al,
Parish of Jefferson, Twenty-Fourth Judicial District Court, Div. D",
No. 427-921.

The Augustus and Sierra cases cited in the confidential section
of the Senate Questionnaire may be confusing. Originally, Augustus,
et al vs. State of Louisiana, Governor Reemer, et al, 90-4667, U.S.
District Court, Easterm District of Louisiana, was decided in federal
court and declared LSA-R.S. 13:994(B)(l),(2),(3) to be unconstitutional.

Simultanecusly, Augustus and Sierra were filed seeking a return
of the funds collected pursuant to LSA~R.S. 13:994(B)(1),(2),(3). Only
Augustus proceeded to trial ‘bicause all parties agreed that. the issues
were identical in Sierra and the decision im Augustus would be
dispositive in ‘the Sierra case.

Accordingly, the denial of writs in Augustus makes the state
court proceedings final.

If any further information is required, please advise.

Sincerely,

OMAS PORTEOUS, JR.

GTPjx/rd
Enclosures

bee: Naney Scott~Finan
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Qrwenty - Fourtly Jndicinl Bistrict Gonrt
PARISH OF JEFFERSON '
STATE OF LOUISIANA

CHANBERS OF Grela

6. Qyemns Perteons, Jr.

JUOGE, DIVISION N

September 29, 1994

Committee on the Judiciary

Attn: Honorable Joseph R. Biden, Jr., Chairman
224 Dirksen Senate Office Building

Washiagtom, D.C. 20510-6275

Dear Senator Biden:

Pursuant to a request from your committee, please allow me
to supplement my answer to Question 10.

Inadvertently, I omitted my membership in Chateau Golf and
Country Club. I have held this membership for approxirately nine
years as an honorary member. .

. Since the date of my membership, Chateau Golf and Country
Club has been completely nondiscriminatory and my membership has
been fully disclosed to the Federal Bureau of Investigation and
other organizations involved in the background check pertaining to
my nomination. '

Chateau Golf and Country C;lub was acquired by its present
owners on September 29, 1992, pursuant to bankruptcy proceedings
involving the previous owners.

Enclosed please find the original and two c¢opiles of the
bylaws of Chateau Golf. and Country Club from approximately 19839.
The new ownership has not revised or modified these bylaws, but.
has allowed membership and participation open ta all.

If any further irformation is required, please comtact

Michael Coons, General Manager, Chateau Golf and Country Club, at
1-504-467-1351. Mr. Coons has previously been contacted by the

PORT000000073



1639

September 29, 1994
Page 2

Federal Bureau of Imvestigation as part of my background

investigation.

GTPjr/rd
Enclosures

bce: Nancy Scott~Finan

Sincerely,

G. THOMAS. PORTEQUS, JR.
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Qenty - Fourtlh Judicial Bistrict Gonrt
PARISH OF JEFFERSON
STATE OF LOUISIANA

CHAMBERS OF . Gretnn
&, Qhowas Hortens, Jr.

JUDGE,DIVISION "AT

September 29, 1994

Committee on the Judiciary

Attn: Honorable Joseph R. Bidem, Jr., Chairman
224 Dirksen Senate Office Buildiag

Washington, D.C.  20510-6275

Dear Senator Bidea:

Pursuant to a request from your committee, please allow me
to supplement my answer to Question 10.

. Inadvertently, I omitted my membership in Chateau Golf and
‘Country Club, I have held this membership for approximately nine
years as an honorary member,

Since the date of my membership, Chateau Golf and Country
Club has been completely nondiscriminatory and my membership has
been fully disclosed to the Federal Bureau of Investigation and
other organizations involved in the background check pertajining to
my nomination.

Chateau Golf and Country Club was acquired by its present
owners on September 29, 1992, pursuant to bankruptey proceedings
involving the previous owners. .

Enclosed please find the original and two copies of the
bylaws of Chateau Golf and Country Club from a2pproximately 1989.
The aew. ownership has not revised or modified these bylaws, but
has allowed membership and participation open to all.

If any further information is required, please contact

Michael Coons, General Manager, Chateau Golf and Country Club, at
1-504-467-1351. Mr. Cooas has previously been contacted by the
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September 29, 1994
Page 2

Federal Bureau of Investigation as part of my background
investigation.

Sincerely,

G. THOMAS PO%?EOUS, JR.
GTPjr/rd S

Enclosures

PORT000000078
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ety - Fonrthy Judicinl Bistrict Gonrt
PARISH OF JEFFERSON
STATE OF LOUISIANA

CHAMBERS OF © Gretnn
6. Yyrmas Porteons, It
JUDGE, DIVISION X September 27, 1994 . N

Committee on the Judicizry
Attn: Honorable Joseph R. Biden, Jr., Chairman

224 Dirksen Senate Office Building
Washington, D.C.  20510-6275

Dear Senator Biden:

Pursuant to the request from the Judiciary Committee, enclosed
please find the original and two copies of the decisions referred to
by me in respouse to Question 15 (1). Copies of the umpublished opinions
of the Court of Appeals in the following cases are also attached:

In the Matter of Wrongful Death of Stamton J. Stark,
o, 86-CA-34 (La. App. 5 Cir., June, 1986)

Judy Watts on behalf of minor, Polly Watts v. J. C.

Penny, et al, App. Cc. # _93-CA-8B11 , (La. App. § Cir.,
1994) .

All of the decisions referred to in my respomse to Question
15 (3) were rendered from the bench, and accordingly, there are no .
written decisions. The only exception is State vs. Lane Nelson and
a copy of this decision is attached.

If any further informatiom is required, please advise.

Sincerely,

G. THOMAS PORTEOUS, JR.

GTPjr/rd
Enclosures

bee: Nancy Scott-Finan

PORT000000081
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= NOT DESIGNATED

FOR PUBLICATION
IN TEE MATTER OF TEE WRONGFUL * NO. 86-CA~34
DEATH OF STANTON J. STARK
* COURT QP APPEAL
* PIPTH CIRCUIT
‘_’ STATE OF LOUISIANA

AYFPEAL FROM THE TWENTY-POURTH JUDICIAL DISTRICT COURT
PARXISH OF JEFFERSON, STATE OF LOUISIANA
NUMBER 263-171, DIVISION "A"
HONORABLE G. THOMAS PORTEQUS, JR., JUDGE

CHARLES GRISBAUM, JR.
JUDGE

NUN ¢ 21986

(Court composed of Judges Lawrence A. Chehardy, Thomas J. Kliebert,
and Charles grisbaum, Jr.}

W. PAUL ANDERSSON, for appellant
HAMMBTT, LEAKE & HAMMEIT :
2500 Canal Place One

New Orleans, Louisiana 70130~1193

EDWARD M. GORDON IIT, for appellees
414) Veterans Boulevard, Suite 214
Metairie, Louisiana 70002

JOHEN R. STARK, for appellees’
IN PROFER PERSON

5309 Lafreniere Street
Metairie, Louisiana 70003

R
AMENDED IN PART, AND AS AMENDED, AFFIRMED
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On appeal is a judgment notwithstanding the verdict
(T.N.0.V.) disposition of a wrongful death matter in which
the jury had allocated fault 44 percént to Stephen Douglas
and 56 percent to the decedent, Stanton Stark. We amend
and, as amended, we affirm.

We are called upon to detexrmine:

(1) Whether the trial court erred in failing
to credit GEICD for the $10,000 paid by the auto liability
insurer, State Farm: and

(2) Whether the trial court erred in granting

the J.N.0.V. in that (a) it erroneously reassessed percentages
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of nagligence and (b} it erronecusly increased.the quantum
award.

The record shows that on November 25, 1981, as
Stephen Douglas was about to depart an evening party attended
by variocus neighborhood teen-aged males, Stanton Stark
walked up to the passenger door of Douglas' vehicle. Besides
Douglas, three other males were inside the car. Shortly
after Stark approached,'Douglas pulled away, made a U;turn~-
in part, across a neighbor's lawn--and headed south down
Sandra Avenue towards Lafreniere Street; For whatever
reason, Stark, who had been positioned in the open docrway
of the car, remaineq so posiéioned, riding on the door
sill as the car followed this path. After the car straightened
out on Sandra, Stark either fell or jumped off, struck
his head, and later died.

In addressing the initial issue, we note the
plaintiffs in this suit oppese GEICO, their uninsured/under-
insured motorist carrier. State Farm paid its $10,000
liability limit for coverage on the Douglas au&o and was
dismissed at the close of the plaintiffs’-case. Plaintiffs
concede that GEICO is entitled to a $10,000 credit for
the sum paid by State Farm. Calculated in the initial
judgment, the credit must have been omitted inadvertently
from the J.N.0.V. Accordingly, we amend the judgment of
the trial court to incorporate the $10,000 credit.

We now turn to the remaining issue and initially
address whether the trial court erred in reassessing the
negligence of the parties. The jufy found that Stark assumed
the risk of injury. It also specifically allocated fault

at 44 percent to Douglas and $6 percent to Stark. In casting
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its first and J.N.0.V. judgments, the court disregarded
this assumption of risk finding, concluding that lLa. C.C.
art. 2323 more properly applied to assign degrees of fault,
In essence, then, the court determined that the finding

as to assumption of risk was legally irrelevant. '

The trial court based its conclusion on what

we consider dicta h Bell v. Jet Wheel Blast, 462 So.2d

166 (La. 1985) that indicates:

In those types of cases in which
comparative fault principles may he
applied, the principles of article
2323 and its predecessors should he
applied by analogy so that the claim .
for damages recoverable shall be reduced
in propertion 'to the degree or percentage
of negligence attributable to the person
suffering the injury, death or loss.

« « . Purthermore, the adoption of

a2 system of comparative fault should,
where it applies, entail the merger

of the defenses of misuse and assumption
of risk into the gemeral scheme of
assessment of liability in ‘propertion

to fault. :

xd. at 172,
Our jurisprudence states that “The elements of

the defense of assumption of the risk are: (1) that the

plaintiff had knowledge of the danger; (2) that he understood

and appteciated the risk therefrom; and (3) that he voluntarily

exposed himself to such risk.® Fritscher v. Chateau Golf

& Country Club, 453 So.2d 964, 967 (La. App. 5th Cir. 1984),
writ denied, 460 So0.2d 604 (La. 1984). See also Beck 'v.
Boh Bros. Constr. Co., 467 So.28 1318, 1321 (La. App. 5th

Cir. 1%85). Here, it appears that Stark had been drinking,
which might well have affected his knowledge of danger
or_his appreciation of that danger. Moreover, the testimony
without exception indicates that Stark's approaching the

car and his behavior thereafter were unplanned and unanticipated.
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He had not planned to ride with Douglas, nor does it appear
that he was attempting to enter the car. The spontaneity
of Stark's behavior militates against his fully comprehending
the risks attendant. Finally, nowhere does it appear that
Stark knew that Douglas would start his car and drive away
with Stark clinging to its side. Once Douglas left, Stark
had no idea how far he would drive. Even if Stark hopped
aboard once the car began to move, it cannot be said that
Stark voluntarily assumed the risks of bouncing across

a neighbor‘s yard or of proceeding on down the street.
Stark was given no opportunity to get off during the course
of these maneuvers. Given the leanings of Bell and the
facts heééin, we find the court correctly concluded that
assumption of the risk was inapplicable as a matter of

law.

We now turn to the questions of whether the trial
court erred in its reassessment of the percentages of fault.
By the 1979 amendment of lLa. c.c. P. art. 1811 quantum may.
indeed, be altered by J.N.0.V. provided that "based on
the evidence there is no gepuine issue of fact.” That
is, "where tﬁe trial cﬁurt is convinced that, under the
evidence, reasonable minds could not differ as tguthe amount
ot damages, it should have the authority to grant the apptopriate
judgment netwithstanding the verdict.® La. C.C.P. art.

.1811 comments. We also note that this enunciated standard
applies to changes affecting the merits, more specifically,

the reassessment of fault. Blum v. New Orleans Pab. Serv.,

Inc., 469 So.2d 1117, 1119 (La. App. 4th Cir. 198S), writ
denied, 472 S50.2d 921 (La. 1985).

The trial court, in its reasons for judgment,

states, in part:
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Viewing the evidence most favorable
to the party against whom the motion
is made, the court finds that defendant
failed to prove that plaintiff was
in any way at fault in becoming an
“gutrider” on the vehicle, voluntarily.
All evidence preponderates to the finding
that plaintiff found himself in a position
of imminent peril without sufficient
time to consider and weigh all circumstances
or the best means that may be adopted
to avoid the impending danger.

There was no evidence presented
which could substantiate a finding
-that the emergency was brought about
by any alleged £fault on the part of

Stanton J. Stark.

Tim Talbot testified that when Stanton
‘got to the car the lights and engine
were off. Norman McKay testified that
the car was stopped when Stanton was
on the threshold.

It is clear from the testimony of
those present who could recall the
particulars of how Stanton came to
be on the auto that Stanton was positioned
between or/on the threshold and the
open car deor when the vehicle began
to move. The driver did not uwse reasonable
care in taking on its passenger; Stanten
had every right teo assume that the
vehicle would not move until he was
safely away or inside the vehilcle.
It is also clear that once the vehicle
did pull forward Stanton was on the
horns of a dilemma . . . [from which]
only hindsight and cool reflection
could have possibly provided a safe
escape. The law clearly daoes not hold
plaintiff to this standard of conduct.
See Carter v. City Parish Government(.]
423 So.2d 1080 (La. 1982).

* % Kk

It is clear from the evidance that
at the beginning of the scenario Stanton
Stark was nething mere than a pedestrian,
resting on the Douglas vehicle while
observing the activity of the occupants.
Stanton then ianvoluntarily became an
“outrider" on the vehicle because of
the sudden and unexpected movement
of- the car.

The court is of the opinion that
Stanton had every legal right to assume
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that there would be ne movement of
the vehicle until he was ‘safsly away
from, or inside of, the vehicle.

Under these circumstances, the court
‘concludes that Steven [sic] Douglas
breached the duty he owed to plaintiff
to exercise reasonable care in the
operation and control of his vehicle
and the risk of plaintiff's injury
was within the scope of that duty.
Inasmuch as Steven [sic] Doauglas' negligent
conduct was a cause[~-}in[~]}fact of
the accident and resulting injuries,
he is liable to plaintiff.

We agree.
Regarding the final issue, quantum, we note the
trial court, in its reasons for Jjudgment, states, “The -
court i; coﬁvinced that, under the evidence of this case,
reasonabie minds could net differ as to the fact that a
much hiéher award of damages was justified." RAgain, we
agree. Recognizing the well-settled legal axiom that a
trial court has wide discretion in its award of damages,

we will not disturb such an award absent manifest error,

‘and we find none. Accordingly, we find no error in the

trial court's entry of the judgment N.O.V. in favor of

" the plaintiff.

Other issues have been raised, which, we ‘find,
have no merit.
) For the reasons assigned, the judgment of the
trial court is affirmed, ‘with the exception that this court

reduces the damage award dy $10,000, which is the amount

State Farm Mutual Automobile Insurance Company, as the

insurer of StephenDouglas, has already paid the plaintiffs.

AMENDED IN PART, BAND AS AMENDED, AFFIRMED
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. JUDY WATTS, ON BEHALFP
OF HER MINOR DAUGHTER,
POLLY WATTS

VERSUS

J. ¢, PENNEY AND LIBERTY
MUTUAL INSURANCE COMPANY
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¥OT DESIGNATED
EOR_PUBLICATION

NO. 93-CA~811
COURT OF APPEAL
FIFTH CIRCUIT
STATE OF LOUISIANA

ON APPEAL FROM THE 24TH JUDICIAL DISTRICT COURT
STATE OF LOUISIANA, PARISHE QF JEFFERSON
NO. 306-035, DIVISION “A®
THE HONORABLE G. THOMAS PORTEOUS, JUDGE

FEB 231934

SOL GOTHARD

JUDGE

(Caurt composed of Judges Charles Grisbaum, Jr., Edward A.
pufresne, Jr. and Sol Gothard.)

PATRICK J. SANDERS

3200 Ridgelake Drive, Suite 100

Matairie, Louisiana 70002

Attorney for Intexvenor/Appellant (Thomas Cerullo)

DANIEL J. MARKEY, JR.
5559 Canal Boulevard

Faw Orlean=z, Lounisfana 70124

Attorney for Defendant In Intervsntion (lawrence J, Hand)

AMENDED AND AS AMENDED, AFFIRMED
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Appellant, Thomas Cevullo, intervened in this action for
damages to protect his rights under a contingency fee contraoct
with the plaintiff. The trial court awarded him $5,000.00 on a
quantun merult basis for professional services rendered. Mr.
Cerulle brings this appeal éaekiuq review of the adaquacy of the
amount awarded and requesting additicnal funds for reimburgement
of outstanding advances for nedlcal_ expensas and costs related to

the case. _
In January, 1984, Polly Watts, the minor daughtar of Judith

Watts, was injured when she fall in a dresasing reom of the J.C.
Penney store on Lapalco Boulevard in Jeffersom Parish. Judith
Watts employed Thomas Cerullo to assert the claim. Ms. Hatts
signea a contingency fee contract with Mx. Cerullo and suit was
filed against J.C. Penney and its insurer, Liberty Mutual '

Insurance Company on January 25, 1985.

PORT000G0003(
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2
In July, 1987,’ Ms., Watts discharged Mr. Cexulla and hirad

Lawrence Hand to represent her in the actlon for damages. Mr.
Cerullo filed a petition of intervention in November, 1988
seeking attorney’s fees and reimbursement of certain costs. The
lawsult was settled out of court on December 10, 1990 for a total
of $270,000.00; of which, $90,000.00 was withhald for payment of
. attorney‘’s fees., Mr. Hand received one-half of that amount, or

$45,000.00, immediately and the remaining $45,000.00 wag held in

escrow pending consideration of and rullug on Mr. Cerullo’s
claim.

After a trial on the marits, Mr. Cerullo was awarded
$5,000.00 and the remaining $40,000.00 was awvarded to Mr. Hand.
The trial court gave extensive written reasons for juégment which
indicate that the award represents payment for thirty hours of
work at $125.00 per hour. Thev trial court stated that, "the

. Court finds that Mr. Carmllo’s contribution to the ultimate

resolution of the case was minimal. His sola acconplishment was

to interrupt prescription.® Mr. Cerullc argues that the award is
too low to fairly compensate him for his wark.

' The litigation record of the principal mstter shows that My,
Cerullo £iled only cone pleading, the initial petition. Service
on that petition was held and, in fact, never accompliched. No
d;positions were taken in the three years Hr. Carulle had the
case. At trial, Mr. Cerullo testified that he did not keep a
racord of the time he spent working on the case. He submittad a
reconstructed summary of hours worked, asserting that he spent a
total of 263.25 hours.

At trial Mr. Cerullo stipulated that service on the patition
for damages was held, that there was no litigation using the
courts and, that there were no depositions or discovery of any
kind. He testified that hae spent time researching the casae,
discussing the matter with the insurance adjustar and various
padical and legal experts. Mr, Cerullo atateci that he did not
move forward with the case kecause the irjured girl was only
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3
fourteen at the time and he wanted to Ynow the full extent of her

injuries before he settled the matter.

Mr. Cerullo introduced testimony from Dr. Rick Saluga, a

chiropractor who treated Polly Watts for about three weeks. Dr.

saluga verified that, considering travel time, eight to ten hours

would ba a fair estimate of time spent by Mr. Cerullo in

consultation. Donald Klein, an attorney, testified that Mr.

Cerullo spent about ten hours discussing the matter with him.
The record further shows that Mr. Cerullo wrote eight
letters to Liberty Mutual during the three years he representsd
Ms. Watts. The last letter, written in March, 1986 contained a
demand for $175,000.00 to settle the claim. That demand was

rejected by the insurance company and a counter offsr of

$15,000.00 was made in August, 1986. The matter apparently did

not proceed beyond that, and in January of 1987 Mr., Cerullo was
discharged.

Me. Watts testified that she had faw meetings with Mr.
caru;l.lo, and that these meetings usually took place outsj:dq of
his office. She complained that Mr. Cerullo was uncommunicatives
and that the limited communications were fraught with
misrepresentations.

When a party to a contingency fee contract digcharges his
'attomey before the fee is earned, the attorney’s mandate is
ravoked and the contract is dissolved. Quantum merult then

bacomes the proper basie for recovery. Saucier v, iHuyes Daidry
EBroducta, Inc., 373 Se.2d 102 (La.1973); Keys V. Mercy Hosp. of
Mew Orleans, 537 So.2d 1223 (La.App. 4th Cir.1989). In Toups v.

Brainis, 608 So.2d 246, 247 (La.App. Sth Cir.1992), this court

stated:

Under Saucier v. Mayes Dairv Products, Inc.,
373 So,2d 102 (La.1379), the attorney fae of
a discharged attorney is to be spportioned -
according to the respective services and
contributions of the attorney’s work
perforned and other relevant factors as set
forth in Rule 1.5 of the Rules of
Professional Conduet; which provides in
pertinent part:

(a) A lawyer’s fese shall be
reasonable., The factors to be
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4

considered in determining the
reasonablanesg of a fee include the

following:

(1) The time and labor required,

the novelty and difficulty of the

questions involved,.and the skill
_ requisite to perform the legal

sarvice properly;

(2} The likelihood, 1f apparent to
the client, that the acceptance of
the particular employment will
preclude other employment by the

lawyer:

(3) The fee customarily charged in
the locality for similar legal
services;

(4) The amount involved and the
results obtained;

(5) The time limitations imposed by
the client or by the circumstances;

(6) The natwre and length of the

prafessicnal relationship with the
client;

7) The experience, reputation, and
ability of the lawyer or lawyers
- perforning the services; and

(8) Whether the fee is fixed or
contingent.

Quantum weruit means as much as is deserved. gmith v.

¥Wegteide Trapsit Lipes, Inc., 313 $0.2d 371 (La.App. 4th

cir.1575), writ denied,A 318 50.2d 43 (La.1975). A guantum mermit
.analysié pmperly'evaluates not wmerely the lgws expanded, but the
results and bsnefits obtained. Smith v, Westmide Transit Lines,
Ing., supra; Keve v, Mercy Hosp. of New Orleans, supra, st 1225.

Therefore, recovery is limited to the actual value of the sarvice

rendered. Saucier v. Haves Dajry Products. Inc., supra; Kevs V.
Mercy Hosp. of New Orleans, supra.

The trial court gave credence to Ms. Watts testimony and
found that she had ample cause to discharge Mr. Cerullo for his
lack of candor and failure to communicate. The court further
found that Mr. Cerullo took a *waif and sas® approach to the cage
and should not be compensated for that time. Ths court furthex
found that the astimate of the hours spent, reoonstm&tad after

the fact and offered at trial by Mr. Cerullo, was exaggerated.
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s
Given the facts of this case we camnot hold that the trial
court abused its discretion in awarding Mr. Carullo a total of
$5,000.00 in attorney’s fees.
Mr. cerullo also complains that the court erred in failing

to award him $2,423.00 as reimbursement for outstanding advances

for medical expensas and costs related to the case. Mr. Caruile

introduced copies of cancelled checks made out to Ms. Watts
totaling $425.00, two checks to the clerk of court totaling
$130.00 and several other checke for various medical expensas

totaling $689.00. Those costs total $1,244.00. Mr. Cerullo also

asks for reimbursement for an additional $1,179.00 for litigation
costa guaranteed. The trial court judgment awarded Mr. Cerullo

reinbursement for the initial filing fee but was silent as to the

other costs.
Recently, in Dupuis v. Paulk, 609 So.2d 1190, at 1192,
(La.App. 3rd Cir. 1992}, the court stated:

The Privilege for attorney’s faees lis
granted by La. R.5. 9:5001 and R.S. 37:218,
Both statutes ware amended by Acts 1989, No,
78 § 1, effective June 16, 1589, to include
the following definitions:

9315001 . .
B.: The term "professional feeh®, as

uged in this Section, means the
agreed upon fee, whaether fixed or
contingent, und any and all other
amounts advanced by the attorney to
or on bebalf of the client; as
pernitted by the Rules of
Profeasional conduct of the
Louisiana State Bar Asscciationm.

37:218
B. The term “fee®, as used in thie

Saction, means the agreed upon fee,
whather fixed or contingent, and
any and all ether amounts aadvanced
by the attorney to aor on hehalf of
the client, as permitted by the
Rules of Frofessional Conduct of
the Louisiana State Bar -
Assaciation.

The Rules of Professional Conduct of the
Louisiana Bar Association with regard to the
adv?nces made to a client are found in Rule
1.8(e): ’

(s) A lawyer shall not provide
financial assistance to a client in
connection with pending or
tcgntemplatad litigation, except

ats
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6

(1) A lawyer may advance court
costs and expenses of litigation,
the repayment of which may bae
contingent on the cutcome of the

matter; and

(2} A lawyer representing an
indigent client may pay court costs
and expenses of litigation on
behalf of the client.

Rule 1.8(e) embadies the formar Digciplinary
Rule S§~103(B):

Disciplinary Rule 5-103(B)
provides: “While representing a
client in connection with
contemplated or pending litigation,
a lawyer shall not advance or
guarantee financial aamsiatance to
hies client, except that the lawyer
may advancs or guarantee tha
expenses of litlgation, including
court costs, expensas of -
investigation, expenses of medical
examination, and casts of obtaining
and presenting evidence, provided
the client remains ultimately
liable for such expenses.*

In f:1
Bawing, 329 S50.2d4 {37 (La.1976), at paga 446,
the supreme Court addressed the propriaty of
advancing ‘financial assistance during
representation of a client:

If an impoverished person is unable
to seaure subsistence from dome
source during disability, he pay be
@eprived of the only effective’
means by which he can wait out the
necessary delays that result from
litigation to enforce hia cause of
action. MHe may, for reasons of
economic necessity and physical
need, be forced ta settle his claim
for an inadequate amount.

The Dupujs court held that certain médical and living

expenses are now included a part of the "fee! for privilege

purposes.

Tha court at 1193, further observed that:

+-<IR extending the privilege to cover such
advances, the legislature intended to .

overrule, at least in part, a
ihg, 376 S0.24 435
(Le.1979).

In Calk, supra, the Louisiana Supreme
Court found that the word “fas* did not

" - include advances which are in the nature of a

loan, nor does it inciude the payment or
reinbursgenent of expenges which, like medical
bills, constitute the client’s special
damages.. . . .
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7

We find that interpretation of the legislative intent to be
consistent with the changes made in the 1989 amendments to LSA-
R.S. 37:218 and LG6A-R.S. 9:;5001. Thus, we find the trial court‘s
judgment should be amended to award Kr. Cerullo reimbursement of
advances made by him in furtherance of Me. Watts litigation. Ve
do not find, nor has Mr. Cerullo suggested, jurisprudential
support for an award of funds secured but not paid to wedical
providers.

For the foragoing reasons the judgment of the trial court is
amanded to award Mr. Cerullc the sum of $1244.00 for
reimbursement of funds advanced. Mr. Hand’s award is decreased

by $1,244.00. 1In all other respects the judgment is affirmed.

AMENDED AND AS AMENDED, AFFIRMED
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G. THOMAS PORTEOUS, IR.
PERSONAL DA N E

Full name and social security number.

Gabriel Thomas Porteous, Jr.

Office and home addresses, zip codes, telephone numbers and area codes.
Office: 24th Judicial District Court, Division "A"
‘ Gretna Courthouse Annex Bldg.
Second Floor, Room 200
Gretna, LA 70053
(504) 364-3850
Home: 4801 Neyrey Dr.
Metairie, LA 70002
(504) 455-5879
Date and place of birth.

December 15, 1946
New Orleans, LA

Are you a naturalized citizen? If so, give date and place of naturalization,
No.

Family status.

a.  Have you ever been married? If so, state the date of marriage and
your spouse’s full name including maiden name, if applicable,

Yes. June 28, 1969 - Carmella Ann Giardina Porteous

b. Have you been divorced? If so, give particulars, including the date,

1
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the name of the moving party, the number of the case, the court, and
the grounds. Give the name and current address of any former

spouse(s).
No.
‘c.  Names of your children, with age, address and present occupation of
I\lmig.?ach. ’ Ace sion
Michael Patrick Porteous 23 Student

4801 Neyrey Dr.
Metairie, LA 70002

Timothy Alexander Porteous 21 Student
(school address)

P.O. Box 25132

Phi Gamma Delta Fraternity

Baton Rouge, LA 708%4

Thomas Anthony Porteous 19 Student
(school address) '
1727 S. Brightside View, Apt. A

Baton Rouge, LA 70870

Catherine Anne Porteous 13 Student
4801 Neyrey Dr. .
Metairie, LA 70002

Have you had any military service? If so, give dates, branch of service, rank
or rate, serial number, present status, and type of discharge, if applicable,

No.’

List each college and law school you attended, including dates of attendance,
the degrees awarded and, if you left any institution without receiving a
degree, the reason for leaving.

Louisiana State University (New Orleans) 1964-1968
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Bachelor of Arts - Economics

Louisiana State University Law School 1968-1971
Baton Rouge, LA
Juris Doctor

List all courts in which you have been admitted to practice, with dates of
admission. Give the same information for administrative bodies which
require special admission to practice.

All Courts of Louisiana . September 7, 1971
United States District Court, September 19,1972
Eastern-District of Louisiana

United States Supreme Court S April 18, 1977
United States Court of Appeals, 5th Circuit October 1, 1981

Describe chronologically your law practice and experience after your .
graduation from law school and until you became a judge, including:

a. whether you served as cleck to a judge, and if so, the name of the
Jjudge, the court, and the dates of the period you were a clerk.

No,

b.  whether you practiced alone, and if so, the addresses and the dates.

No.

¢.  the dates, names and addresses of law firms oz offices, companies or
governmental agencies with which you have been connected, the
nature of your connection with each, aod the names, addresses and
cucrent tefephone numbers for individuals who bave direct personal
knowledge about your work at such law firm, company or
government agency.
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Attorney General

State of Louisiana

P.0.Box 94005

Baton Rouge, LA 70804
You may contact: o

Jack Yelverton

Assistant Atty. General

(504) 342-7013

same address

District Attorney’s Office
Parish of Jefferson
District Atty. John Mamoulides
Gretna Courthouse Annex Bldg, 5th Floor
Gretna, LA 70053
You may contact:
John Mamoulides
same address
(504) 368-1020

EBdwards, Porteous & Amato
139 Huey P. Long Ave.
Gretna, LA 70053

You may contact:
Marion Edwards
District Attorney's Office

Gretna Courthouse Annex Bldg., S5th Floor

Gretna, LA 70053
(504) 368-1020
Jacob Amato

901 Derbigny St.
Gretna, LA 70053
(504) 367-8181

and/or

Edwards, Porteous & Lee
139 Huey P. Long Ave.
Gretna, LA 70053

You may contact:

Special Counsel
9/10/71 -10/7/73

Chief Felony Complaint Div.:
10/8/73 - 1131775
Stpervisor: 2/1/75 - 8/6/84

Partaer
October 1973 - July 1974

. Partner
August 1974 - January 1976
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Sheriff Harry Lee
Parish of Jefferson

100 Huey P. Long Ave.
P.0.Box 485

Gretna, LA 70054
(504) 363-5500

Marion Edwards

(see above)

Porteous, Lee & Mustakas
139 Huey P. Long Ave.
Gretna, LA 70053

You may contact:

Carlotta Cuccia
1317 Nursery
Metairie, LA
(504)833-5210

Porteous & Mustakas

3445 North Causeway Blvd.

Metairie, LA 70002

Contact same as above

City Attorney's Office
City of Harahan

6437 Jefferson Hwy.
Harahan, LA 70123

You may contact:

10.

Mayor Carlo Ferrara
(504) 737-6383
same address

1666

Partoer
- February 1976 - April 1980

Partner
April 1980 - August 1984

City Attorney
7/1/82 - 8/23/84

d.  any other relevant particulars.

None.

a.  What was the general character of your practice before you became
a judge, dividing it into periods with dates if its character changed

- PORT000000101



11.

1667

over the years.

General Civil Practice - in private practice & City Attorney

" Criminal Prosecution - Attorney General & District Attorney

b.  Describe your typical former clients, and mentlon the areas, if any,
in which you specialized.

My clients were all individuals until approximately 1975. Subsequently, my
practice consisted of corporate representation in areas such as: maritime
defense for barge fleeting operations, NLRB appearances, and general
corporate representation. Additionally, from 1979 until 1984, I dealt with
corporations that developed and operated tank terminal facilities.

As City Attorney, I handled all matters involving the City of Harahan and
also prosecuted municipal violations in the Mayor’s Court

a.  Did you appear in court regularly, occasionally or not at all? If the
frequency of your appearances in court varied, describe each such
variance, giving dates.

Regularly.

b.  What percentage of these appearances was in:
1)  Federal courts. . 20%
2)  State courts of record. 80%
3) ‘Other courts. nene

¢.  What percentage of your litigation was:
1) Civil. 50%
2)  Criminal. 50%

d.  State the number of cases you tried to verdict‘orjudgment (rather than
- settled) in courts of record, indicating whether you were sole ¢ounsel, |
chief counsel, or associate counsel.

350 plus - Sole Counsel, 80%; Chief Counsel, 15%; and. Associate
Counsel, 5%.
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e. What percentage of these trials was:
1) Jury. 40%
2)  Non-jury. 60%

f. . Describe ten of the most significant litigated matters which you
personally handled and give the citations, if the cises were reported.
Give a capsule summary of the substance of each case, and a succinct
statement of what you believe to be the particular significance of the
case. Identify the party or parties whom you represented; describe in
detail the nature of your participation in the litigation and the final
disposition of the case. Also state as to each case a) the dates of the
trial period or periods, b) the name of the court and the name of the
judge before whom the case was tried, and c) the individual name,
address and telephone numbers of co-counsel and of counsel for each
of the other parties. '

1. liepsen Constructio t al v. MJS SANTISTA, et al
Civil Action #75-2249, U.S. District Court, Eastern Dist. of Louisiana
Section "C", Honorable Alvin Rubin

This matter was tried for the most part; a settlement was reached during trial and
an agreement to dismiss was filed prior to rendition of judgment, August 9, 1976.

Capsule summary of case: Ship collision. The dock was constructed by my clients,
Tellepsen Construction Company and Lagradeur International. This case was
noteworthy because it was major litigation involving issues of negligence, and
limitation and remoteness of damage claims.

Final Disposition: Settled to my clients’ satisfaction.

G. Thomas Porteous, Jr. ‘
Counsel for Tellepsen Construction Co. & Lagradeur International

(Sole Counsel)

Opposing Counsel: ' ' i
Terriberry, Carroll, Yancey & Farrell

Walter Carroll, Jr.(retired)

3100 Epergy Centre

1100 Poydras St.
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New Orleans, LA 70163

(504) 523-6451

2. William E. Cazaubon v. Acme Truck Lines, Inc. and Commercial Unio
Assurance Company c/w
Willia ubon v. Ocean Chandler Service, Inc, iel S. Barrilleaux

etna Casualty and Surety Co.
Civil Action # 244-229, 24th Judicial District Court, State of Louisiana

Division "A", Judge Roy Price
Trial on the merits, November 22nd & 23rd, 1982
Chief Counsel for Plaintiff: G. Thomas Porteous, Jr.

Capsule summary of case: This matter concerned a suit for personal injuries
resulting from an automobile accideat. There were significant questions in regard
to: causation of the accident; the extent to which plaintiff's injuries were related
to the accident; and the amount of future wages that would justly compensate
plaintiff. Final Disposition: Judgment for plaintiff.

Co-Counsel:

Don Gardner

6380 Jefferson Hwy.
Harahan, LA 70123
(504) 737-6651

Opposiog Counsel:
Rene A. Pastorek

Ste. 1060 )
3900 N.Causeway Blvd.
Metairie, LA 70002
(504) 831-3747

Wayne T. McGaw

365 Canal Street

Room 1870

New Orleans, LA 70140
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(504) 528-2058

3. State uisian hn tor

Criminal # 79-1114, 24th Judicial District Court

Division “M", Judge Robert J. Burns
Citation: 406 So.2d 135, (La. 1981)

Jury Trial, November 26, 27, 28, 29th, 1979."

Chief Counsel: Assistant District Aitorney G. Thomas Porteous, Jr.

Capsule summary of case: Defendant charged with: Count 1 aggravated rape;
Count 2, aggravated crimes against nature. This case required the testimony of a
10 year old victim. Case preparation was crucial. This necessitated many visits
and meetings with the child in order to gain her trust and confidence which was
essential to her trial testimony. Final Disposition: Jury Verdict - Guilty as

charged; Affirmed.

Trial Assistant for State:

Assistant District Attorney Arthur Lentini
2551 Metairie Road

Metairie, LA 70001

(504) 838-8777

Defense Counsel:
Sam Dalton

2001 Jefferson Hwy.
Jefferson, LA 70121
(504) 835-4289

Co-Defense Counsel:

George Troxell

4330 Canat Street .
New Orleans,L.A 70119

(504) 438-8300

4.  State of Lguisiaha v. Leonard J. Fagot
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Criminal # 76-2116, 24th Judicial District Court
Division "J", Judge Patrick E. Carr
Citation: None, defendant died while. out on bond prior to appeal.

Jury Trial, December 12, 13, 14, 15, 16, 19th, 1977.
Chief Counsel: Assistant District Attorney G. Thomas Porteous, Jr.

Capsule summary of case: Defendant charged with: Second Degree Murder. This
-was a major case involving a prominent local lawyer; it received a lot of public
attention. The case was made more complex because of the health of defendant.
Medical support was provided during trial in the event the defendant required
treatment. The appearance of defendant on a stretcher invoked the emotions of the
jury and it took considerable perseverance to prevent the jury from being swayed
by sympathy.

Final Disposition: Verdict - Guilty as charged; No appeal; defendant alleged to
have committed -suicide, body found in trunk of car.

Co-Counse] for State:

Assistant District Attorney William Hall
3500 N. Hullen Street

Metairie, LA 70002

(504) 456-8692

Defense Counsels:
Robert Broussard (deceased)
Roy Price (deceased)

5. State of Louisiana v, Jan J. Poretto
Criminal # 80-1980, 81-1003, 24th Judicial District Court

Division "G*, Judge Herbert Gautreaux

Citation: 468 So.2d 1142, (.a. May,1985); 475 So.2d 314,(La. Sept.,1985)
Jury Tridl, November 2, 3, 4, 5, 6th, 1981.
Chief Counsel: Assistant District Attorney G. Thomas Porteous, Jr.

Capsule summary of case: Defendant charged with: Second Degree Murder,
10
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Aggravated Battery. The defendant in this case was a New Orleans policeman.
Major question concerning use of certain statements and hypnotic procedures used

on the wife by the police.
Final Disposition: Jury Verdict - Guilty as charged; Affirmed.

Co-Counsel for State:

Assistant District Attorney Gordon Konrad
P.O. Box 10890

Jefferson, LA 70181 /or

3900 River Rd., Suite 6

Jefferson, LA 70121

(504) 831-9985

Defense Counsel:

Ralph Whalen

3170 Energy Centre
1100 Poydras Street
New Orleans, LA 70163
(504) 582-2333

6. State uisiana v, Ja 0
Criminal # 81-4045, 24th Judicial District Court
Division "I, Judge Jacob Kamo
Citation: 461 So.2d 1073 (La. App. 5th Cir 1984)

Jury Trial, August 12, 13, 14, 15th, 1982,
Sole Counsel: Assistant District Attorney G. Thomas Porteous, Jr.

Capsule summary of case: Defendant charged with: Aggravated rape case
involved a vicious attack on a young woman. Defense put the victims’s credibility
at issue because she voluntarily left with the attacker and she was employed as a
bartender. Throughout the trial the defendant remained belligerent, this compelled
the trial judge ta issue watnings, Use of restraints were lites heeagsitared in order
to maintain appropriate trial decorum. ‘
Final Disposition: Jury verdict - Guilty as charged; 5th Cir. Ct of Appeals -

Affirmed. o ’

11
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Defense Counsel:
Phil Johnson
-(inactive)

(714) 275-6066

7. ate of Louisiana v. Jose] atis
Criminal #71-1081, 24th Judicial District Court
Division "A", Judge Louis DeSonier
Citation: 318 So.2d 27 (LA 1975)

Jury Trial, April 10, 11th, 1972.
Chief Counsel: Assistant District Attorney G. Thomas Porteous, Jr.

Capsule summary of case: Defendant charged with: Murder. This was the first
capital case [ tried. The trial involved complex issues of law and fact,

Final Disposition: Jury verdict - Guilty of Murder, Death Sentence; Supreme
Court - Affirmed conviction, death sentence annulled and set aside per: Furman
v. Georgia, 408 U.S. 238; remanded, sentenced to life in prison.

Defense Counsel:

Philip Schoen Brooks
723 Hillary St.

New Orleans, LA 70118
(504) 866-6666

8. State v, th‘gtog}z‘ er J. Rebstock

Criminal # 82-67, 24th Judicial District Court

Division "A", Judge Roy A. Price

Citation: 413 So.2d 510, (April, 1982); 418 So.2d 1306, (La. Sept 1982)
Motion to Suppress Confession: April 13, 1982.
Chief Counsel: Assistant District Attorney G. Thomas Porteous, Jr.

Capsule summary of case: Defendant charged with: 2nd Degree Murder. The case
involved a sixteen year old. Issues of law involving the statements he made to

12
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police and to his father. There was two statements involved. One was an
inculpatory statement made to his father. The other was a recorded confession.
The Supreme Court held that the boy’s arrest was not illegal and the statement
obtained as result of the arrest was admissible since the boy and his father had a
short private conversation in police station, free from presence of police. A second
recorded confession was suppressed because the court found the defendant did not
knowingly and intelligently waive his constitutional rights.

Final disposition of case: Defendant pled guilty to manslaughter and received 21

years.

Defense Counsel:
Jacob Amato, Jr.
901 Derbigny Street
Gretna, LA 70053
(504) 367-8181

9. Mar minals, Inc. v, Pari I et al,
Civil Action # 247-364, 24th Judicial District Court, State of Louisiana
Division “A", Judge Louis G. DeSonier, Jt.

Trial on the summary judgment, December 18, 1980

Sole Counsel: G. Thomas Porteous, Jr.

Capsule summary of case: Petition for mandamus secking a building permit,
Complex litigation involving the rights of the parish governmesnt to depnve the
applicant of a permit to construct a terminal.

Final Disposition; Mandamus granted. Parish was ordered to issue a permit.

Opposing Counsel:

Alvin J. Dupre, Jr.

Suite A, 2701 Houma Blvd.
Metairie; LA

(504) 454-1061

10. Eppling v. Jon-T Chemical; Inc.
Civil Action #205-643, 24th Judicial District Court, State of Louisiana
13
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Division "B", Judge Zaccaria
Citations: 363 So.2d 1263

Trial on the summary judgrment.

Sole Counsel: G. Thomas Porteous, Jr.
for Defendant

Capsule summary of case: Suit to collect for appraisal fees. Motion for suammary
judgment on behalf of my client Jon-T Chemicals alleging the doctrine of accord
and satisfaction. The case was noteworthy because it was handled in an expedient

manner via summary judgment.
Final Disposition: Summary judgment granted; Court of Appeals - Affirmed.

Opposing Counsel:
Thomas Loop
(deceased)

g If you believe the responses 11(a) through 11(f) do not reflect your
experience, please describe any expenence which you consider the
equivalent of trial experience.

Not applicable.

12. State the judicial office you now hold, and the judicial offices you have
previously held, giving dates and the details, including the courts involved,
whether elected or appointed, périods of service and a description of the
jurisdiction of each of such courts with any limitations upon the jurisdiction

of each court.

District Court Judge ‘ Japuary 1, 1985 - Present
State of Louisiana
~Division A;-24th Judicial Pistrict-Court

District Court Judge, Ad Hoc August 24, 1984 - January 1, 1985

State of Louisiana
Division A, 24th Judicial District Court

14
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I was first elected without opposition in 1984 for the term to commence
January 1, 1985. At the request of the Louisiana Supreme Court, because
the Division A" seat was vacant, I was appointed to sit as the Ad Hoc
Judge, effective August 24, 1984, I was re-elected without opposition in
1990 for the term commencing January 1, 1991. .

The 24th Judicial District Court is a state trial court of general civil and
criminal jurisdiction. However, juvenile proceedings and traffic violations
are not included in our jurisdiction, other specific courts dispose of these

two areas.

13.  Attach ten of the most significant opinions you have written and give the
" citations if the opinions were reported, as well as citations to any appellate
review of such opinions. As to each case for which an opinion is submitted,

state the name, address and telephone number of counsel of each of the

parties.
See attachment (my written trial court judgments and reasons)

Appellate cites and attorneys’ names, addresses and telephone numbers are
as follows:

(1) David inyv. iage Court Condominium, et al., 528 So.2d 1043, (La
App 5 Cir., Jupe 1988) o : .

Leonard Levenson
427 Gravier. St.
New Orleans, LA
(504)586-0066

John E. Seago

8126 One Calais Ave., Suite 2C
“Buaton Rougs, LA 70809

(504) 766-5805

Joseph F. D'Aquin, III
Christopher E. Lawler

15
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4640 Rye St.
Metairie, LA 70006
(504)454-6808

(2) In the Matter of the Wrongful Death of Stanton J. Stark, #No. 86-CA-34

(La. App. 5 Cir., June, 1986) (Not designated for publication)

W. Paul Andersson
1100 Poydras St.
New Orleans, LA
(504)585-7500

Edward M. Gordon, I1I
2901 N. Causeway Blvd.
Metairie, LA
(504)832-4006

John R. Stark
(deceased)

(3) Edgar Carlsen v. Mehaffey & Daigle, Inc.. et al., 519 So.2d 1187, (La.
App. 5 Cir., Jan. 1988); 522 So.2d 1091, (La. 1988)

A. Remy Fransen, Jr.
814 Howard Ave.
New Orleans, LA
(504)522-1188

Stephen N, Elliott
1615 Metairie Road
Metairie, LA 70005
(504)834-2612

‘Rolert M. Jolnson
Pan American Life Ctr.
601 Poydras St.

Suite 2490
New Orleans, LA 70130

16
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(504)581-2606

(4) Paul Fuller v. William Barattini, 574 So.2d 412, (La.App. 5 Cir,,
Jan.,1991)

Harry A. Burglass
1824 Williams Blvd.
Kenner, LA
(504).469-2168

Gerald Wasserman

3850 N. Causeway Blvd.
Suite 630, II Lakeway Center
Metairie, LA 70002
(504)836-7300

J.B. Kiefer

1 Galleria Blvd.
Metairie, LA
(504) 835-6441

(5) Paul Hidding. et al. v. Dr. Randall Williams, et al., 578 So.2d 1192,
(La.App. 5 Cir., April,1991)

Gregory F. Gambel

Byron J. Casey, I
Energy Centre - Suite 1810
1100 Poydras Street

New Orleans, LA 70163
(504)582-2112 & 582-2114

Robert Garrity

1905 Hickory Ave.
Harshan, T-A-70123
(504)738-1111

Lloyd W. Hayes
Katherine B. Muslow

17
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Suite 1000, 639 Loyola Ave.
New Orleans, LA 70113
(504)523-5100

(6) Karen Jewell, et al. v. The Berkshire Development et al., 612 So.2d 749,

(La.App. 5 Cir. Dec.,1992)

James O. Manning
3108 David Drive
Metairie, LA 70003
(504)885-0400

Robert B. Acomb, Jr.

Richard D. Bertram

201 St. Charles Ave., 50th Floor
New Orleans, LA 70170
(504)582-8112 and 582-83334

Thomas G. Wilkinson
300 Huey P. Long Ave.
Gretna, LA 70054
(504)364-1892

L. Bades Hogue

Joseph C. Wilkinson, Jr.

Lawrence W. Dagate

21st Floor, Pan-American Life Center
601 Poydras Street

New Orleans, LA 70130-6097

(504) 584-9431, 584-9175, and 584-9135

(7) Thuan Ngoc Do v. Phuong Hoang Ngo, et al., 618 So.2d 1213, (La‘Apﬁ.

5 Cir., May,1993)
Robert Winn
Betty P. England

201 St. Charles Ave.
35th Floor

18
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New Orleans, LA 70170
(504)582-1503

Philip C. Ciaccio

10555 Lake Forest Blvd.
New Orleans, LA

(504) 241-9150

(8) Betty Ann Dunn v, Keith L. Kreutziger, D.D.S., et al., 625 So.2d 672,

(La.App. 5 Cir., Oct., 1993)

Charles F. Gay, Jr.
Cristina R, Wheat

4500 One Shell Square
New Orleans, LA 70139
(504)581-3234

Margaret Hammond
639 Loyola Ave.
New Orleans, LA
(504)581-6503

© } n beha i ter s v, I nny et
al., App. # 93-CA-811, (La. App 5 Cir.,Feb.,1994) (Not designated for
publication)

Patrick J. Sanders

3200 Ridgelake Drive, Suite 100
Metairie, LA 70002

(504) 834-0646

Daniel J. Markey, Ir.

5559 Canal Blvd.

New Ortedns; TA 70124

(504)482-4566

(10) Kenneth Poche and Scott . Bayliner Marine Corporation and W.
Marine, Inc,, 1994 WL 34062, So.2d __, (La. App. 5 Cir.,Feb.,1994)

19

PORT000000115



1681

Robert C. Lehman

1895 West Causeway Blvd.
Mandeville, LA 70448
(504)626-4509

Wade A. Langlois
Daniel A. Ranson
2304 Manhattan Blvd.
Harvey, LA 70058
P.O. Box 1910
Gretna, LA 70054
(504)362-2466

14. Have you ever held public office other than a judicial office? If so, give the
details, including the offices involved, whether elected or appointed and the
length of your service, giving dates.

Yes.

Special Counsel, Attorney General - ©9710/71 - 1077773
State of Louisiana . -

Assistant District Attorney 2/1/73 - 8/6/84
Parish of Jefferson

Both were appointed positions.

15. Have you ever been an unsuccessful candidate for elective, judicia], or other
public office? If so, give details, including dates.

No. ’

16" "Have you ever been éngaged in “afiy occupalion, “Dusiness, of profession
other than the practice of law or holding judicial or other public office? If
50, give details, inchuding dates.

No.

20
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20.
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Are you now an officer or director or otherwise engaged in.the management
of any business enterprise?

No.
a. [If so, give details, including the name of the enterprise, the nature of

the business, the title or other description of your position, the nature
of your duties and the term of your service.

Not applicable.

b. Is it your intention to resign such positions and withdraw from any
participation in the management of any of such enterprises if you are
nominated and confirmed. If not, give reasons.

Not applicable.

Have you ever been arrested, charged, or held by federal, state, or other
law enforcement authorities for violation of any federal law or regulation,
county or municipal law, regulation or ordinance? If so, give details. Do not
include traffic violations for which a fine of $100.00 or less was imposed.

No.

Have you, to your knowledge, ever been under federal, state or local
investigation for possible violation of a criminal statute? If so, give

particulars.

No.

Has a tax lien or other collection procedure ever been instituted against you
by federal, state or local authorities? If so, give particulars.

No.

a,  Have you ever been sued by a client or a party? If so, give
particulars. ‘

No.

21
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b.  Describe any claim or lawsuit which alleged an act or omission by
you as a lawyer.

Not applicable.

c. . Have you ever been sanctioned pursuant to Rule 11 or pursuant to any
other federal, state or local rule?

No.

Have you ever been a party or otherwise involved in any other legal
proceedings? If so, give the particulars. Do not list proceedings in which
you were merely a guardian ad litem or stakeholder. Include all legal
proceedings in which you were a party in interest, testified as a witness,
were named as a co-conspirator or a co-respondent and any grand jury
investigation in which you ﬁgured as a subject, or in which you appeared
as a witness.

Clark, et al v. d
# 86-435, U.S. District Court Eastern District of Louisiana

Suit challenging the method of election of judges in Louisiana. All judges
were sued as nominal parties; we were sued in our official capacity.
Resolution: Jefferson Parish, the 24th Judicial District Court, established
sub-districts wherein an individual candidate runs, as opposed to rurnning
throughout the entire parish as was previously the procedure.

24th Judicjal District Co digent Defender Boa lton v.
State isiana, Gove! g t

# 413-728, 24th Judicial District Court

Declaratory judgment on constitutionality of LSA-R.S. 15:144(B)([D). All
judges were sued, we were sued in our official capacity.

Resolution: Supreme Court issued a TRO and remanded to lower court, At
the request of the Chief Justice and all interested parties, we have deferred

. further proceedings pending resolution. by the legislature.
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Sierra, et a te of Louisia Or. er, et al

#405-429, 24th Judicial District Court

Constitutionality of LSA-R.S. 13:994(B)(1),(2),(3). This concerned a
Louisiana statute which assessed a 2% fee on bail bonds. All judges were
sued as nominal parties in their official capacity.

Pendfng.

- Augustus, et al. v. State of isi Gove r'ev
#90-4667 U. S. District Court, Bastern District of Louisiana

Constitutionality of LSA-R.S. 13:994B)(1),(2),(3). This concerned a
Louisiana statute which assessed a 2% fee on bail bonds. All judges were
sued as nominal parties in their official capacity. This is virtually the same
claim as Sierga, et al v. State of Louisiana, Governor Roemer, et al except
it was filed in Federal court.

Injunction granted.

De Grange, et al v, 24th Judicial District Court

# 89-3535, U.S. District Court, Eastern District of Louisiana

All judges were sued in their official and individual capacity. Petitioners,
Shurmaine De Grange and Ida Williams alleged discrimination. Both
petitioners were former employees of the late Judge Lionel Collins. After
his death, De Grange, his former law clerk, alleged she was not hired as a
hearing officer in Domestic Court because of discrimination. Ida Williams,
his former secretary, alleged discrimination because her services were not
retained by the newly elected judge of the division.

Resolution: The matter was settled without any admission of liability or
responsibility.

‘Grand Jury T only appedred o0 o veeasion, " approxinuely 1979, 1
appeared before a Federal Grand Jury as a witness. No indictment was
retarned. I believe the party being inmvestigated was my client, Richard -
White. Those are the only particulars I can recall and I cannot locate any
documentation on this matter.

23
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Have you ever been disciplined or cited for a breach of ethics or
unprofessional comduct by, or, to your knowledge, been subject of a
complaint to, any court, administrative agency, bar association, disciplinary
committee, or other professional group? If so, give the particulars.

No.
With respect to your judicial service,

a. . Have you participated in any proceeding in which you had a stock or
other financial interest in one of the parties or in the matter in
controversy? If so, give particulars.

b. Is there a rule or custom in your court as to judges sitting on such
cases? If so, state the rule or custom and whether or not you have

complied with it.

The custom in our court would be for a judge to voluntarily recuse
themselves. This is subject to all appropriate Louisiana civil and criminal
laws. I have always complied with this custom.

-C. Have ybu to the best of your knowledge and belief complied with

. applicable statutes and Cannons of the American Bar Association
relative to such matters as were in force and applicable at the time?
If not, give particulars.

Yes.

d.  Have you ever received compensation from outside sources for
services rendered (other than fees or -expenses for lectures or
teaching)? If so, give particulars.

a.  What is the present state of your heaith?
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Excellent.

b.  Have you in the last 10 years (i) been hospitalized due to injury or
illness or (ii) been prevented from working due to injury or illness or
otherwise incapacitated for a period in excess of ten days? If so, give
particulars, including the causes, the dates, the places of confinement,
and the present status of the conditions which caused the confinement

or incapacitation.

Dr. A. Gustavo Colon was the treating physician. Skin cancer was resolved.
May 4, 1990 - Reconstruction of postauricular concha; procedure took place
in doctor’s surgical office.

October 7, 1989 - Excision of the preauricular area; elevation of pre-
auricular flap and immediate expansion and rotation of flap.

Plastic surgery complete.

Dr. Robert E. Songy was treating physician. Diagnosis was hiatal hernia
attack. Admitted to East Jefferson Hospital in January, 1988, There have
been no recurrences.

¢. Do you have a hearing or vision impairment or any other disability
which might affect your ability to perform the duties of a trial or
appellate judge? If so, please describe the disability and how your
disability could be accommodated to allow you to perform the duties
of a trial or appellate judge.

No.

d.  When did you have your most recent general physical examination?

May, 1990

7 Are you ¢urrently under treatment foT an i1[6ess OF physical condition?”
If so, give details.
No.

f.  Have you ever been treated for or had any problem with alcoholism
25
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or any related condition associated with consumption of alcoholic
beverages or any other form of drug addition or dependency? If so,
give details.

No.

-g.  Have you ever been treated for or suffered from any form of mental

illness? If so, give details.

No.

Furnish at least five examples of legal articles, books, briefs, or other legal
writings which reflect your personal work. If briefs are submitted, indicate
the degree to which they represent your personal work. If there are reported
opinions relevant to a submitted brief, give the citation to or a copy of any

relevant appellate opinion.

State v. Lane Nelson, This matter was before me on defendant’s application
for post conviction relief. Defendant was earlier found guilty, by a prior
court, of first degree murder and sentenced to death. I set aside the death
penalty because of ineffective assistance of counsel. Defendant subsequently
plead guilty, to first degree and he was resentence to life imprison, without
capital punishment. (See attached judgement) '

Marlex Terminal, Inc. v, Parish of Jefferson, et al., Civil Action # 247-364,

24th J.D.C. The brief represents my sole personal work. (See attached
brief) :

Jefferson Bar Association CLE Courses
Seminar on Criminal Law & Procedure.(See attached seminar material)

Jefferson Bar Association CLE Courses

1994 sétninar on Medical Malpractice.(See attached §e€minar material)

Eppling v. Jon-T Chemicals, Civil Action# 205-643, 24th I.D.C,, cited at
363 So0.2d 1263. The brief represents my sole personal work.(See attached)

26
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27. a.  List all bar associations and professional societies of which you are
or have been a member and give the titles and dates of any offices
which you have held in such groups.

La. State Bar Association .

4th & 5th Circuit Judges Association President - 1991

Chief Judge - 24th Judicial district Court~ 1992

American Bar Association :

Jefferson Bar Association

American Judges Association

American Judicature Society

La. District Attorney’s Association " President Assistant - 1974-75
District Attorney Section

b.. List also chairmanships of any committees in bar associations and
professional societies, and memberships on any committees which you
believe to be of particular significance (e.g., judicial selection
committee, committee of censors, grievance committes).

None.

c.  Describe also your participation, if any, on judicial committees, in
© judicial conferences, and in sitting, by designation, as a temporary
member of the court which reviews decisions of your court.

La. Summer School for Tudges - » Panelist
24th J.D.C. Indigent Defender Board Committee - Chairperson: 1993
24th 1.D.C. Security Committee - Chairperson: 1991 through 1994

28. List all organizations and clubs other than bar associations or professional
associations or professional societies of which you are or have been a
member, including civic, charitable, educational, social and fraternal
organizations, and give dates of membership, offices held and honors

beswowed.”

Chateau Estate Country Club Honorary Member 1985-present
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St. Clement of Rome-School Member 1978-present
‘Men’s Club (Parents’ Club) President 1982-83

Phi Kappa Theta Fraternity

Phi Alpha Delta Law Fraternity

American Red Cross

Brother Martin High School Parents’ Club Vice-President - 1989-90
29. List any honors, prizes, awards or other forms of recognition which you

have received (including any indication of academic distinction in college or
law school) other than those mentioned in answers to the foregoing

questions.
Morality in Media Louisiana 1983
Finalist - Robert Lee Tullis ' 1971
Moot Court Competition-
LSU Law School
USL - Criminal Justice Program - January, 1980

Certificate of Appreciation
Criminal Law and Procedure Update

30. Describe any pro bono or community service activities in which you have
engaged.

As an Assistant District Attorney and as an Assistant Attorney General, I
was precluded from indigent defender represemtation in criminal cases.
Louisiana has NOLAC to assist indigent in civil matter.

~mTo gerve the community, ~ sifice 1978; 1 contne to_be active with—the -
Recreation Department for the Parish of Jefferson in coaching and
refereeing. . :

31. State any other information which may reflect positively or adversely on
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you, or which you believe should be disclosed in connection with
consideration of you for nomination for the Federal Judiciary.

None.

29.
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24TH J(ﬁJICm DISTRIL.T TOURT FOR THE PARISH OF JEFFERSON
STATE OF LOUISIANA
NO. 286~153 DIVISION “a™"
DAVID EGUDIN

vs.

CARRIAGE COURT CONDOMINIUMS, ET AL
FILED: S , 1987 DEPUTY CLERK:
JUDGHE Nl"..‘:‘.\

.

This matter came to the court for hearing ¢
1987.

PRESENT: -LEONARD LEVENSON, Acrorney for Plainciff

-JOSEPR D‘AQbIN

- EDWARD T. SUFFERN, JR.

JOEN SEAGO

"CHRISTOPRER LAWLER

- CONRAD MEYER, IV, Attorneys for Defendancs

The Court, afcer hearing the plaadix;gs, tha evidence zad the acguments
and wemoranda of law furnished by counsel, considering che law to be in faver
of the plaintiff, David Egudin, and against the defendants, far the writtea
reasons that will be subsequently rtenderad.

IT IS ORDERED, ADJUDGEDR AND DECREEDV that there be judgment in favor of
plainciff, David Fgudin, and against defendants, Carriage Court Condominiums,
Behrvil Group, Inc., and Pierre Villere, finding fraud and unfzir trade
pr;ccicas. ’

IT IS ORDERED, ADJUDGED AND DECREED that tl:a:e ba judgment in favor of
David Egudia and against Vilmark Brokers, Inc., &mn Zehentner and Bobbie
Henderson finding thst the said d;iandm:s breached their fiduciary duties
as real estate agents as a result of their acts and omisaions duriag the
‘course of events that led to plaineiff's loss and that said defendants committed
various ac:a‘ violative of LSA-8.S. 37:1455.

IT IS FURTHER ORDERED, ADJUDGED AMD DECREED that defendants, Carriage
Couxt Condominiums and Pierre Villere comvey to petitiouner, David Egudin, on or
bafore July I8, 1987, che propatéy described as condominium uoit 202 of the
Carriage Court Condominiums together with the undivided owmership interest in
the coemon elements of paid coadominjum located at 2500 Houma Boulavard in the

‘Parish of Jefferson, State of louisiana.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that in defaulc of che passage

of said act of sale by defendant there be judgment in faver of David Egudin 2nd

=
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against defendants, Carriage Court Condominiums, Plerre Villere, and Behrvil
Group, Ine., jointly, severally and in solido in the amount of THIRTY~THREE
TBOUSAND AND ¥0/100 ($33,000.00) DOLLARS as the amount required by FSLIC .m
releasa the unit from existing morctgages.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that judgment for menral
anquish, aoxisty, humiliation and embarrassment in Faver of David Zgudin
against ;:he. dafendants, Carriage Court Condominiums, Pilerte Villere, Vilmark
Brokers, Inc., Behrvil Group, Inc., Ann 2ehentner and Bobbie Henderson in the
amouat of TWO HUNDRED THOUSAND AND NO/100 ($200,000.00) DOLLARS joiatly,
swu:aliy and in solido.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that there be judgment
awarding attoxney fees in Favor of David Egudin and against defendaats,
Carriage Court Condominiums, Pierre Villere, Behxvil Groﬁp, Iac., Vilmark
Brokers, Img,, Ana Zehentner and Bobbie_uenderson{ jointly, severally and
in solido in the amount of TWENTY-SEVER THOUSAND NINETY AND R0/100 ($27,090.00)
DOLLARS cogeéher with legal inrerest frou date of judicial demand amd all cost
of these proceedings.

JUDGMENT READ, RENDERED AND SIGNED chis f day of Iune, 1387,

at Gretoa, Louisiana,
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24TH JUDICTAL DISTRECT COURT FOR THE PARISH OF JEFFERSON
STATE OF LOUISIANA
DIVESION A"

NO. 286-153
DAVID EGUDIN
vs.
CARRTAGE COURT CONDOMINYUMS, ET AL
FILED: . 1987 DEPUTY CLERK:

REASONS FOR JUDGHENT Ny S
e e SAP S AME

w >

N S )
This macter comes before the court on a pecil:io'.h‘.',f&! s-pe?ﬁfic performance

and damages. The evideace ac trial revealed that pecitioner paid the purchase
price for condopinium unit 202 of the Carriage daurt Condominiums, on March §,
1982, prior to the closing of the sale of the condeminium uu_i.‘t,

Carriage Court Condominiums is a partuership in commendam. Behrvil Group
1s the general partuer. Villere, the developer of Carxriage Court Condominmiums,
is the sole shareholder and president of Behrvil Group. The majority of
petitioner's personal deglings were ciu'ough Ann Zehentner and to a lesgser
extenr, Bobble Handerson. These defandants worked as real escats ageats for
Vilmark Brokers, coordinacing sales, on site for Carriage Court Condominiums.
Henders:an and Zehentper were under the djl.nct sqpervisi’on of Villere. The
inicial enctering of the agreement te purchzse and the payment of the purchase
price of FORTY-SIX THOUSAND TWO HUNDRED WINETY~SEVEN AND 44/100 ($46,297.44)
DOLLARS in fu.ﬁ prior to closing was negoriated with Zeshentner and her sponsoring
broker, Hendersonm. )

Plaintiff has never received titls to the szid unit from Carriage Court
Condoninjums, Title could not be conveyed because of mortgages with Audubon
Federl.i. Audubon Federal subsequently foreclosed ou Carriage Court Condowinfums,
Audubon Federal thereafter was placed in receivership by the Federal Home Loan
Bank Board. The FSLIC is named as ra:a;ver.

) It was stipulated at trial that plaintiff is entitled to specific performance
There is alse a stipulation by Mike Hill o'f FSLIC that plaintiff could obtain
releass of this unie by payment of -TRIRTY~THREE THOUSAND AND NO/100 ($33,000.00)
DOLLARS. .

Le was revealed at trial that plaiatiff's present predicament was brought’
about by an intertwining wed of fraud, mishandling, ipneptitude and 1nexper1gm:';.

The court found plaintiff, David Egudin, who was of foreign origin, was
unfmiliavr with real estate transactious and totally relianc on the

represencations of Zehentaer and Hendersam.

.
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Plaintiff testified that in December of 1981 he locked at unit 202 -

and placed ONE EUNDRED AND NO/100 ($100,.00) DOLLARS down to hold the unit.
Thea on December 21 he executed P-~7 and P-8. He testified that Zehentner
told him he had to pay TWO THOUSAND AND WO/100 ($2,000.00) DOLLARS in. January
znd TWO THOUSAND AND NO/10Q {$2,000.00) more when he moved in. Plaintiff
affirmed that im March of 1982 Zehemtrer, them, approached him regarding
payweat in full of the purchase price. On March 23, 1982, plainciff gave
Henderson a chack for the purchase price and executed P-10. He vestified
that he, at no time, read the document and that.neither Henderson nor
Zehentner asked if he und;rs:aod vhat they meant. He further cestified that
ghe never said the check was going to the developer/owner.

Both Henderson and Zehentner testified that they have unever been involwed
in this type of transaction before. Although Henderson testified thar she
told plaintiff chat she was glving the money to the developer/ownaer, the’
court chooses to believe plafintiff’s testimony that she did aot, and fimds
Egudin to be the more credible witness.

Henderson alse testified that she did not think it her concern whaether
the property was mortgaged 01: not.

Pierre Villere testified chat Zehentnar knew there was a mortgage on the
property when she sold unit 202, -

The offending clauses are contained im Sectionm 1. A. of the conmtracts.

. In Exhibi_t 84, the c;:nt:ract reads in pertimeant part: ’

A. "Upon Seller's acceptance of Purchasnr‘s“offet, Purchaser will
deposit with Seller an amount of $2,280.47 - TWO THOUSAND TWO
HINDRED EIGHTY DOLLARS AND 47 CENTS. This deposit shall be placed in

wscrow by Seller in any Bank in the New Orlaans area...."

Paragraph L. A. Teads in pertinent part in Exhibic 10:

"Upon Seller's acceptance of Purchager's offer; Purchaser will deposit

with Seller cash in the amount of $45,609.50 FORTY-FIVE THOUSAND SIX

HUNDRED NINE DOLLARS AND FIFTY CENTS." )

The sentence statieg: "This deposit shall be placed in escrow by Sellar
in any Bank..." is specifically deleted iu Exhibit 10. The court finds thac
nelther Zehentoer nor Henderson poimted out this deletion in the contract,

The court feels thac Hendarson just blindly turned over plainciff's
check, naver inquiring as to why ONE BUNDRED (100%) PERCENT of éhe purchase
price was being required froam pl;aintif, the only persom required to pay in
edvance the full amouat. She was completely unconcerned about how the
caretaker of the woney would keep safe these funds. Her behavior was at best
unprofessiona:l and clearly a violation of LSA-R.S. 37:1455.

TS
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Defendants argue that 37:1455(4) provides that the party cam agree
0ot ta escrow the funds. The court gives no weight to this argument fgr
two reasons. First, the conrract 1s silenc as to escrow and the scatuce
states the party has to agree in vricing. Aud second, the courr finds the
agent confessed ignorance as to what to do when 2 persom pays in Full prior
to act of sale, and their claim that plaintiff agreed such an escrov was

not required, are incongruous.

The court finds chat both Zehanrner and Henderson owed a fiduciary
duty to plaintiff that was breached and was a proximate cause of plaincifi's
damages. ‘

As to the defendant, Pierre Villere, it 1s clear to the court chat
misrepresentations were made wich the intent Co obtain an unjust advaatage
over plaintiff which caused his loss and that Mz. Villere was guiley of unfais
trade practices which were fmmoral, oP;:res.sive, unscrupulous and harwmful co
plaintiff.

The court is of the opinion that Mr. Villere's actions vere deceptive
frow the beginming. The check wis immediately deposited in his operacing
account and used for the routine operations of Carriage Court Condominiums.
The money was never escrowed; he knew a partial releasa was not available
-fram Audubon Faderal and that he could not go &o 3 claging until he had sold
a sufficient number ¢;E units.

After plaintiff insisted on some documentationm, ha reluctantly preseuced
hin with 2 worthless document acknowledging his- l.;.:le. This document was oaly
recorded due to plaintiff's encerprise. Villere further compounded his fraud
by using the unit for cross collateralization om othar umits (Exljnibit P-18}.
When informed by Pater 5. Michell ag to the cloud on his title, he assured
him he could get 1t remaved. He compounded his fraud again with his, attempt
to send his herecofore gullible confederate to sign additiomal papers to
remove the acknowledgment from che public records (Exhibit 13, 14 and 15).
It was at chis point, Ann Zehentner abandouned her role as double agent and
enjightened platntiff of his predicament.

The court is couvinced thac the negligence of the real estate agents and
che fraud of Mr. Villere caused emotional injury to plaintiff. Louistana
Courts have recognized that emotiomal injury is a separata element of dmges;

for which recovery {s available when the evidence establishes both the

existence of such injury and its causal connection to defendant's negligence.

faam %
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Further, damages for;- wental anquish and attorney fees are awarded
under Louisiana Unfair Trade Practice Act.

Both defendants, Zehentner and Henderson, were experienced real estate
agents being involved in hundred of acts of sale, admirted that thay Eound
this situation uwausual, had never been invelved in such a transactien, yet
did nothing as agents for plainciff te protect his interest ot advise him of
this peculiarity. .

The court finds the defendancs solidarily liable for their accions. Even
though obligations arise Erom separate acts or for different reasons, defendants
are solidarily liable where they are obligated to do the same thing. Perez

¥, State Farm, 459 So. 2d 218. Joiner v. Dismond M. Drilling, 688 F. 2d 256.

As to damages, it has been stipulated that plaintiff is anctitled to

specific performance. It is alsc stipulated that the sum of woney necessary

‘ to release the propecty from its preseunt encumbrances by the FSLIC is
THIRTY-TEREE THOUSAND AND NO/100 {$33,000.00) DOLLARS.

As to the award for mental anquish, it is clear to the court that plainciff
is entitled to an award for his mental suffering because of the intentional fraud
by Villere and the negligence of the real estate agents who were employed by him.

Hr. Egudin presently works at the Time Saver, working the 1l co 7 shifc.
He testified that he ouly clears TWO HUNDRED AND NQ/100 ($200.00) DOLLARS a
week. He has paid TEN THOUSAND ONE HUNDRED STXTY-SIK AND 74/100 ($10,166.74)
DOLLARS ja litigarion cost and TWENTY-SEVEN THOUSAND NINETY AND NO/100
($27,090.00) DOLLARS in attoroey fees are preseni;.y outstanding. Mr. Egudin

testified that he used I;i.s lifesavings to purchase the home. Because of

bis problems in loosing his home ;md lifesavings, be took a bottle of valiums
in an atun.p: to commit suicide. There is mo question in tha coyrt’s mind
that plaintiff's wental anquish was extremely severe. The court accordingly
avards TWO HUNDRED THOUSAND AND NO/100 (8200,600. 00) DOLLARS for mental

pain and anquish.

As to attormey's feas, Mr. I.-vsns.on has testified as to the number of
hours he has in chis case and the court finds an award of TWENTY-SEVEN THOUSAND
NINETY AND NO/100 ($27,090.00) DOLLARS to _pe reasomable uander the circumstances.
ay of July, 1987, ) )

Gretna, Louyisiana. this

iy’
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24TH JUDICIAL DISTRICT COURT FOR THE PARISH OF JEFFERSON
STATE OF LOUISIANA ’

No. 263-171 . DIVISION "A"
IN THE MATTER OF THE
WRONGFUL DRATH OF STANTON J. STARK
FILED: , 1985 DEPUTY CLERK:
JupeMeENT ()
A

This case having been ciuly tried before and submitte
on the 22nd of March, 1985, and the juryhaving this day returned a verdidt

in the form of interrogatories as follows:
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Putsuafn: to Code of Clvil Procedure Art. 1916(2), vhen a jury returns
a special verdict, the judge must sign a judgment in accordance therewith,
therefore, in conformance with the verdict of the jury herein,

IT IS QRDERED, ADJUDGED AND DECREED that the verdict of the jury be
and it is hereby made tha judgment of this court. ’

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the expert fees in

.. this matter are hereby set at TWO HUNDRED FIFTY AND NO/100 ($250.00) DOLLARS
per expert witness,

IT IS FURTHER ORDERD, ADJUDGED AND DECREED that the expert fees and cost
of these proceedings are to be divided between plaintiffs and defandant in
proportion with the degree of fault actributed to the respective parties.

Pursuant to Code of Civil Procedure 'A:t. }.812(9) vhen a jury
returnas a8 judgment pursuant to a special verdict, the court shall then enter
judgment in conformity with the jury‘'s answers to thes? spacial questions -
and according te applicable law.

The court finds the applicable law in the instant matter concaerning
the dollar figure due in a comparative fault situvation ig Bell v. Jet Wheel

. Blast, (La. 1985) 462 So. 2d 166. There the court stated that the adoption
of a system.of comparative fault should entail the merger of assumption of
risk into tha general scheme of assessment of liability in proportiom to faulk.
A plaintiff's claim for damages is no longer barred because of assumption
of the rigk. The net effect of article 2323, as amended, is to prevent the
.courts from applying any defense more injurious to a damage claim than
comparati\;a negligence. Presumably, the doctrine of lt;st clear chance, like

that of assumption of the risk, is also merged into the general scheme of

'campsntive negligence under the rational of Bell, supra.

Accordingly, plgintiffs‘ recovery is raduced in proportion to the
4£au1t attributed to the decedent, Stanton J. Stark. V ]

In determining what dollar figure to place on the jury’'s special
verdict, the court must reduce tha'dama.ga award by TEN THQUSAND AND NO/100
($10,000.00) DOLLARS which is the amount State Farm Mutual Automobile
Insurance Company, as the insurer of Stephen Douglas, has already paid to
plaintiffs. The fact of ;;ayment has baeen stipulated by all parties, sud GEICO,

as UM carrier, is entitled to a credit for monies paid by the primavy liability

coverage.
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Pursuant to the verdict of the jury finding,
Stanton Stark 56Z fault
Stephen Douglas 447 fault

and awarding,

Hrs. Lynn Stark $26,333.00
John R. Stack : $21,750.900,

the court makes the following calculations:

Hxs. Lynn Stark $26,333,00 X 447 = $11,586.52
John R, Stark $21,750.00 X 44% = § 9,570.00
Hrs. Lynn Stark $11,586.52

- 5,000.00 (} of $10,000.00 credit,

$ 6,586.52

previously paid by State Farm)

John R. Stark $ 9,570.00
- 5,000.00 (} of $10,000.00 credit,
previously paid by State Farm)
$ 4,570.00
IT IS ORDERED, ADJUDGED AND DECREED that said verdict be and it is
hareby made the judgment of this court and accordingly the defendant, Government
Employees Insurance Company, is hereby condemned to pay to plaintiff, Mrs. Lynn
Stark, the sum of SIX THOUSAND FIVE HUNDRED EIGHTY-SIX AND 52/100 ($6,586.52)
DOLLARS and to plaintiff, John R, Stark, tha sum of FOUR THOUSAND FIVE HUNDRED
SEVENTY AND NO/100 ($4,570.00) DOLLARS with legal interest from date of
judieial demand.
JUDGHENT READ, RENDERED AND SIGNED this 4J  day of April, 1985, at

Gretna, Louisiana. 3
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24TH JUDICIAL DISTRICT COURT FOR THE PARISE OF JEFFERSON
STATE OF LOUISIANA
NO. 263-171 DIVISION “aA™

IN THE MATTER OF THE FILED

WRONGFUL DEATH OF STANTON STARK

JuL 1985
FILED: ;s 1985 DEPUTY CLERK: ,
JUODGMENT DEPUTY CLERK

This cause having been submitted to the cmé%&;éégg
of plaintiffs for a judgment notwithstanding the verdict to smend
the jury's attribution of liability, and damages, and/or additur,
and a motion for a new trial.

Considering the law and evidence, the court finds that
there is no basis in law or fact to support the conclusion of the
jury as to liability and damages.

IT IS ORDERED, KDJUDGED AND DECREED that the verdict of
the jury in the above entitled and numbered cause be, and it is
hereby set aside, and a judgment notwithstanding the verdict is
granted as to liability and damages as follows:

Steven Douglas is found to be ONE HUNDRED (100%) PERCENT
at fault; that there be judgment in favor of plaintiff, John Stark,
in the amount of FORTY THOUSAND AND WO/100 ($40,000.00) DOLLARS,
and plaintiff, Mrs. Lynn Stark, in the amount of FORTY THQUSAND
AND NO/100 {($40,000.00) DOLLARS, and against the defendants,
Steven Douglas and Government Employees Insurance Company, with
legal interest from date of judicial demand, and all cost of
these proceedings. '

IT IS FPURTHER ORDERED, ADJUDGED AND DECREED that the
motion for a new trial be conditionally granted if the court's
ruling on the judgment notwithstanding the verdict is reversed
or vacated. '

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the

motion for additur be denied.

PORT000000135
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IT IS PURTHER ORDERED, ADJUDGED AND DECREED that there be
expert fees assessed against the defendants, Steven Douglas and

Government Employees Insurance Company. in the amount ¢f TWO HUNDERED

FIFTY AND §0/100 ($250.00) DOLLARS per expert.
gi.j' day of

JUDGMENT READ, RENDERED AND SIGNED this

July, 1985, at Gretna, Louisiana.

201
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24TH JUDICIAL DISTRICT COURT FOR THE PARISH OF JEFFERSON
STATE OF LOUISIANA
263-171 DIVISION “A"

NO.
IN THE MATTER OF THE
WRONGFUL DEATH OF STANTON J. STARK FILED
FILED: : . 1985 DEPUTY CLERK:

REASONS FOR JUDGMENT <:: 5

/)
In r ] t notwithstanding “the:
espect to the judgment notwiths ﬁ--..i;%}i‘ jt,

the court finds the facts of the case warrant the followin:g_{,‘

Viewing the evidence most favorable to the.party ag&inst
whom the motion is made, the court finds that defendant failed
to prove that plaintiff was in any way at fault in becoming an
*outrider*® 6n the vehicle, voluntarily. All evidence preponderatas
to the finding that plaintiff found himself in a position of
imminent peril without sufficient time to considexr and wgigh all
circumstances or the beét meaﬁs that may be adopted to avoid the
impending danger.

There was no evidence presented which could substantiate
a finding that the emergency was brought about by any alleged
fault on the part of Stanton J. Stark.

Tim Talbot testified that when Stanton got to the car

the lights and engine were off. Norman McKay testified that the

car was stopped when Stanton was on the threshold.

It is clear from the testimony of those présent who
could recall' the particulars of how Stanton came to be on the
auto that Stanton was positioned between ox/on the threshold and
the open car door when the vehicle began to move. The driver aid
not use reasonable care in taking on its passenger; Stanton had
every right to assume that the vehicle would not move until he
was safely away or inside the vehicle. It is also clear that
once the vehicle did pull forward Stanton was on the horns of a
dilemma that only hindsight and cool reflection could have possibly -

provided a safe escape. The law clearly does not hold plaintiff

to this standard of conduct, See Carter v. City Parish Government |

423 so. 24 1080 (La. 1982).

232
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Viewing the evidence most favorably to the party against
whom the motion is made, the verdict is so unreasonable that jt
would be unconscionable to permit it to stand. The jury clearly
held Stanton to a higher standard of conduct than the law demanded.

It is clear from the evidence that at the beginning of
the scepario Stanton Stark was nothing more than'a pedestrian,
resting-on the Douglas vehicle while observing the activity of the
occupants. Stanton then involuntarily became an "outrider" on the
vehicle because of the sudden and unexpected movement of the car.

The court is of the opinion that Stanton had every legal
right to assume that there would be no movement of the vehicle
until he was safely away from, or inside of, the vehicle.

Onder these circumstances, the court concludes that
Steven Douglas breached the duty he owed to plaintiff to exercise
reasonable care in the operation and control of his vehicle and
the risk of plaintiff'; injury was within the scope of that duty.
Inasmuch as Steven Douglas' negligent conduct was a cause in fact
of the.accident and resulting injuries. he is liable to plaintiff,

The evidence further showed Steven Douglas drove his car
in an erratic fashion and that once he set his car in motion,
Stanton Stark was left with no other recourse but to just hang
on for dear life.

The Louisiana Supreme Court recently ruled on the duty a
gﬁest passenger owes himself in Smith v. Tra&elérs Ins, Co., 430
So. 24 55 (La. 1983).

In the Smith case the defendant turned into a designated
parking area and came to a complete stop. With the radio playing
very loud, he looked only to his left, put the car in reverse and
failed to notice that the interior Fome light came on when plaintiff

attempted to exit the car. As she alighted, defendant suddenly and

without warning put the car in reverse and started backing up,
causing her to be thrown to the ground and struck by the auto door.
As a result of the injury, plaintiff was paralyzed. Defendants

asserted the defense of comtributory negligence. The court in the

Smith case ruled:

Ay
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"Contributory negligence is a defense to a tort suit
and it is incumbent upon the defendant to prove that
the plaintiff was contributorily negligent. Tucker

v, Lizrette, 400 So. 24 647 {La. 1981). A guest
passenger owes a duty to herself to ascertain that

she can safely disembark from an automobile. Contrary
to the contention of the defendants and the instruction
given by the trial judge to the jury in the instant
case, this duty does not encompass a responsibility to
notify the driver of a stopped -vehicle of her intention
to alight from the vehicle. Our review of the record
reveals nothing which would indicate that plaintiff
could not have made a safe exit absent Krushin‘'s
negligent conduct.*

The court finds in the instant case that Stanton Stark
did not breach any duty owed to himself and finds the jury was
clearly wrong in finding Stanton Stark FIFTY-SIX {56%) PERCENT
at fault and assesses ONE HUNDRED (100%) PERCENT of the fault éo
Steven Douglas. V

As to the jury's finding that Stanton Stark assumed the
risk of injury, the court likewise is of the opinion that the
jury's verdict is without any reasonable basis and clearly wrong.
Defendants have previously filed a motion to enter judgment in
accordance with the jury interrogatories. In determining the
dollar figqure to be placed on the jury verdict, this court held
that the adoption of a system of comparative fault entailed the .

merger of assumption of risk into the general scheme of assessment

of liability in proportion to fault. Thereféxe, the net effect

of Article 2323, as amended, is to prevent the courts from
abplying any defensa more injurious to a damage ‘claim than

comparative negligerice. Saee Bell v. Jet Wheel Blast, {La. 198%)

462 So. 2d 166..
Asi&e from the court's opinion that defendants aren't

legally entitied to the defense of assumption of the risk and
viewing the evidence mest favorable to defendant, the court
finds that the facts of the instant case do not warrant a finding
of assumption of the risk and the jury's finding on this point is
without a reasonable basis in fact.

In accordance with Article 1811 of the Code of Civil
Proceduré, a judgment notwithstanding the verdict may be granted

on the issue of liability or on both issues.
204
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The court is of the opinion that the instant case
warrants a judgment notwithstanding the verdict on both the issue
of liability and damages.

The court is convinced that, under the evidence of this
case, reasonable minds could not differ as to the fact that a much
higher award of damages was justified.

The éresent award is clearly out of line with the
evidence presented in the case and other awards. Other awards,
while not used for achiex;inq uniformity, serves as an aid in
determining whether a particular award is so out of line that
reasonable minds could not differ as to the amount of damages.

The court thersfore grants plaintiffs’ motion for
judgment notwithstanding the verdict, and the verdict of the jury
awarding John Stark, TWENTY-ONE THOUSAND SEVEN HUNDRED FIFTY AND
WO/100 ($21,750.00) DOLLARS and L}.'nn Stark TWENTY-SIX THOUSAND
THREE HUNDRED THIRTY-THREE AND NO/100 ($26,333.00) DOLLARS is
set aside, and the court reforms ;:he jury verdict increasing it
to John Stark, FORTY THOUSAND AND NO/100 ($40,000.00) DOLLARS and
Lynn Stark, FORTY THOUSAND AND R0O/100 {§40,000.00} DOLLARS.

As to the motion for new trial, under the provisions
of Code of Civil Procedure Article 1811 {C.} {1}, the court should
rule on the motion for a mew trial éven though the motion for a
judgment notwithstanding the verdict is granted. The court,
therefore, determines that should the judgment notwithstanding the
verdict be thereafter vacated or xeversed, the motion for a new
trial is conditionally granted for the reasons here@fore mentioned
in the granting of the judgment notwithstanding the verdict and
because the verdict is t:oo' unreasonable to pemmit it to stand.

As to the motion for additur the court finds it necessary
to rule on said motion in light of the fact that the court has granted
a judgment notwithstanding the verdic@to damag.g'.s"‘: ED,;.QJ

. L
Gretna, Louisiana, this _/J day of July, 198S.
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24TR JUDICIAL DISTRICT COURT FOR THE PARISH OF JEFFERSON

STATE OF LOUISIANA
#0. 2859171 DIVISION A"
EDGAR CARLSEN
vs.
FILED:

MEHAFFEY & DAIGLE, INC., ET AL
» 1987

DEPUTY CLERK:

JUDGHMENT

This cause came for hearing on a wotion for a new trial om the 19th
day of Decewmber, 1986.

PRESENT: REMY FRANSEN, Attornay for Plainciff

BROBERT M. JOHNSTON, Attorney for Defendants
ALISON E. ROBERTS, Attorney for Defendancs

Cansidering the law and evidence, the court finds thac there is no
hmages,

basis fn law or fact to support the conclusion of the jury as to che avard of general

IT 1S ORDERED, ADJUDGED AND DECREED that che verdict of che jury in the
above encitled and numbered cause be and it is hereby set aside and a judgment
notwithscanding the verdict is granted as to the award of general damages in jury
intertogacory number 7 as follows:
That :her; be judgment in favor of Edgar Carlsen in the amount of
ONE HUNDRED FIFTY THOUSAND AND NO/100 ($150,000.00) DOLLARS.

IT IS ORDERED, ADJUDGED AND DECREED that the original judgment of che
court ind all other jury interrogatories still stand in effect.

IT IS FURTHER ORDERED, ADJUDGED AMD DECREED that the motion for a new
notwithsetanding the verdict is xeversed or vacated.

‘trial as te damages be :énditionally graated if cthe court's ruling on the judgment

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the motion for
additur be denied.

JUDGMENT READ, REWDERED AND SIGNED this
at Gretoa, Louisiana.

2

day of January, 1987,

N
*
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24TH JUDICIAL DISTRICY COURT FOR THE PARISH OF JEFFERSON

i STATE OF LOUISIANA

NO. 283<171 i DIVISION “A”
EDGAR CARLSEN '
vs.
MEHAFFEY & DAIGLE, INC., ET AL

FILED: , 1987 DEPUTY CLERK:

REASONS FOR JUDGMENT

This cause has been submitted zo the court on motion of plainciff
for a2 judgment notwicthstanding the verdict to amend the jury's award as to
general damages, and/or additur and a motion for a new trizl.

The courc is of the opinion that cthe instant c¢ase warrants a judgment
notwithstanding the verdict on the issue of general damages.

» The court is convinced that undar the evidence of this case reascnable
minds could not differ as to the fact chat a woch higher award for ganeral
damages was juscified. '

The present award is cledrly out of lime with the evidence presented
in the case and octher awards. Ocher awards, while n&: used for achieving
uniformity serves as an 1i§ in determining whether a particular award is so
out of line that reasonable minds could mot differ as to the amount of damages.

In a2 recent case, Fifth Circuit Court of Appeals, Riley v. Winn Dixie of

Louisiana, Ioc., 489 So. 24 931, the court found a jury award of THIRTY THOUSAND

AND NO/100 ($30,000.00) DOLLARS for general damages for a lumbar laminectomy to be
inadequate and found the low range for such an injurxy to be ONE HUNDRED THOUSAND
AND NO/100 ($100,000.00) DOLLARS. The couxt there counsidered the fqlloving

cases: Jobnson v, Wicks, 356 So. 2d 469 (lst Cir. 1977) ~ ONE HUNDRED THIRTEEW

THOUSAND TWERTY~FOUR AND NO/100 ($113,024.00) Wm; Hilltams v, City of Mew
Orleans, 433 So. 2d 1129 (4th Cir. 1983) ~ ONE HUNDRED TWENTT-FIVE THOUSAND

AND HO/100 ($125,000.00) DOLLARS; Abshire v. Duhois, 422 So. 2d 611 (3xd Cir. 1982)
ONE HUNDBED THOUSAND AND NO/L00 ($100,000.00) DOLLARS. ’

The plaintiff in the instant case has undergone two surgical intervencions

a9 a direct result of the accident.

Plainciff suffered a ruptured disk as a tesult of the accident for which
he had to undergo a fusion. As a complication of that surgery, plainctiff also ¢
had to undergs a mastectomy a‘s a result of a breast growth which resulted frow

the use of a drug prescribed after his surgery.
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The courc therefore grants plaintiff's mocion for judgment notwithscanding
“The v:rdict, and the verdict of the jury awarding Edgar Carlsen FIFTY THOUSAND
AND NO/100 ($50,000.00) DOLLARS is set aside, and the court reforms the verdict
8s to general damages to ONE HUNDRED FIFTY THOUSAND AND MO/100 ($150,000.00)
DOLLAES. )

The court further finds that a new trial should be condicionally granted as
to the issue of damages if the court’s ruling on the judgment notwichstanding the
verdict 1s reversed or vacated because the jury's award is clearly contrary to
the law and e\{idence and presents good grounds to the court for a new crial in the
ioterest of justice.

Gretna, Louisiana, this day of January, 1987.
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*B‘Q\ : 24TH JUDICIAL DISTRICT COURT FOR THE PARISH OF JEFFERSON
A
7‘ STATE OF LOUISIANA

’ !\' No. 321-881 DIVISION “A*

A, PAUL FULLER and/or UNITED TALENT ASSOCTATES, LNC.
vs.

WILLIAM BARATTINI

FILED: , 1989  DEPUTY CLERK:
| JUDGHENT

This matter came on for hearing on December 16, 1587, Januaty 7, 1988,
and March 18, 1988, and vas taken under advisement for plaintiff ro submit
memos .

PRESENT: HARRY BURGLASS, Attorney for Plaiaciff

J. B. KIEFER, Attorney for Defendant

The Court, after hearing the pleadings, the evidence, and che argumencs
and memorandas of law furmished by counsei, considering the law and evidence to
be io favor of plaintiff, for the writtem reasons attached hereto,

IT IS ORDEREﬁ. ADJUDGED AND DECREED that _.there be judgmeat hereinm in
faver of plainciff, A. Paul Fuller, and againsc the dafendant, William
Baractini, in the sum of FIFTY-EIGHT THOUSAND EXGHT HUNDRED FIFTY-SIX AND

50/100 ($38,856.50) DOLLARS with legal inrerest from date of f£iling wuril

paid and for all cost of these proceedings.
JUDGMENT READ, RENDERED AND SIGNED chis ,22 g day of Jahoaary,

1990, at Grecna, Louisiana.

7
LA
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24TH JUDICIAL DISTRICT COURT FOR THE PARISH OF JEFFERSON

- STATE OF LOUISIANA

NO. 321881 DIVISION "A”
A. PAUL FULLER and/or UNITED TALENT ASSOCIATES, INC.
vs. '

WILLIAM BARATTINI

FILED: . 1989 DEPUTY CLERK:
REASQNS FOR JUDGMENT

The pertinent facts are.thase: William Barattini is the owner of
propercy located at 3116 Norch Arnoult Road, Metairie, Louisiana.

On Occober 21, 1982, a written leas_e was executed by Barattini, as
Lessor, and A. Paul Fuller, as Lessee. The lease provided for a five year
primary term begiuning December 1, 1982. The lessee paid TWELVE THOUSAND
AND NO/100 ($12,000.00) DOLLARS pursuant to cthe terms of this lease,
conscituring the first monch's rencal and the deposit,

Mr. Fuller's purpose was to open a Ladies Club uhet;; an all wmale
cast could perform exclusively for women. .He was apparently 1mpressed. by
the Fat City locaticn and expended a lot of time and effort to establish
che club as a going concern.

At the outset, the court wi;hea to make note chat the business the
plaintiff wanted to establish might appear 2t first blush to be morally :
reprehensible co some. In-fact, in defendant's post trial memorandum,
Barattini, after the face, referred to himself as an "honest, hard-working
person™ and plaiutiff’e business as "the operation of such an offensive and
obnoxious businees‘a; a Ladies Night Club/ male strip joint“. The court is
unimpressed by such platitudes and condemmations. In the instant c;.se. it
1is nat the court's duty to sanction or censure the parties’ woralicty. The
Court has before it 2 lease dispute.

It 1§ the decision of this Court that the defendant, William
Barattini, breached the contract of lease with che plaintiff, A. Paul Fuller,
aad that plaintiff is el.ititlad to a recession of the lease agreement and
damages.

The lessee made it clear co the lessor thac in order to open the
establishment he envisioned, he would nead adequate ‘parking. It is the

opinign of this court that plaintiff wade known to defendant the purpose of

the establishment and what, to him, appeared to be a problem with parking.
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* It was clear to the court chat Lessor’s over-zealousuess te lease
t;;s locacion led him to compromise negociations in the instanc macter. The
Court believes thac defendant tepresentad to plaintiff thac parking was noc
going to be 3 problem, nor was it going co be a problem to obrain 2 building
permit. The Courc concludes that plaintiff placed heavy reliance on these
scacemeats and would not have entered f{nto a4 lease at chis location but
for these assertions. The Court finds thac lease was void from its inteption
because of error occasioned by the failure of the Lessor co disclose the crue
status of che propercy and because of plaintiff’'s induced and miscaken belief
thac there were no obscacles or serious problems to tremedy before 2 permit could
be obtained.

The Court is convinced that William Barattini was fully aware of
the rescricrions and impedimeats to obtaining a bullding permit and made
representacions to the plainciff that did noc come to fruicion.

The Courc finds that the defandanc did orally make a commitment to
plainciff to obrain che necessary building permits. The Court bases its
belief on a number of factors: Firse, the. Courc finds Mr. Fuller to be a
credible witness and is conviaced that Barartini made cthe representation to
him that he would obtain the permics. Mr. Barattini built the improvements
at Kelly Lynn's, another business, at the san'a location and was aware of the
paxrking variances needed in that case to get tha .pel‘uits»

The area leased to plaintiff was a shell. Both parties wanced the interior
finished.  Defendant's constant involvemencin the proposed club was evidenc from
the testimooy. The plans even called for a 7' x 9' office for his use. He
knew of tha impwvufen:é that were being installed; rhe lighcing, the stage, *
the bar, ard the plumbing. The defendant testified that he told plaintiff
thae he wa.s going to cue a hole in the sidewalk so they could get to the Lot
next to his.

The Court believas thact defendant succeeded in inducing plaintiff ro
continue to make improvemeats to the property uatil that point In time when the
electrical and plumbing work could not be closed in for lack of inspection, which
of course could not occur since they needed a building permic. Accordingly,
the Court finds the defendant liable for the expenses the plainciff iwmcurred
up until chac point in time.

In Cuaranty Savig_gé Assurance Co. v. Uddo, 386 So. 2d 670, the Courc

stated that vhere substantial evidence indicated chat che prinmcipal cause or

mocive fox the Lassee's concractingof the Lessor's ptemises vas established
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to be a lounge, and that the Lessor was well auare of the Lessee's intencions
3bd of the fact rthac zoming was inconsistent with the Lessee's plans, the
Lessee was encitled to rescind che contract of lease becauseof his inability .

to obtain a permit.

Based on rhe jurisprudence in Cuarancy, supra, the Court finds thac

lease in question should be rescinded.

In light of the Court's decision te rescind the lease, the defeadant's
claim for pasc due reat is Found to be af no merit.

The claim for past due cent is specious for a number of reasous.

The Court is of the opoinion that, in the incerim, while this chaos was
rranspiring, there was a verbal understanding that ne reat would be due.

The Court also believes that, had it not rescinded the lease, there was a.
provision in che lease that concemplacted "delayed pussessiq'n", wherein
rent would not be dua.

As to damages, the plaini:iff is evidently entitled to the return
of the deposit and the firsc month's rent, which represents TWELVE THOUSAND
AND NO/100 ($12,000.00) DOLLARS. Addicionally, plaintif€ s also entirled
to the money he expended in promoting his enterprise togecher with the
expenses he incurred in building the lounge.

. The records kept of this aborted emcterprise are, at best, incomplete.
As is evidenc by the uewspaper ads incroduced at trial by defendant, thare
were gome advertisicg costs expended to promote the club. However, chere are
no inveices or checks to show what sums were expended; therefore, the Court
canngt award this as apn dtewm of damage, - Ploding chrough plaintiff's exbibics,

the Court finds the ‘following damages were incurred due to defendant’s breach

of the lease:

Creative Lighting Dec. 29, 1982 $14,000.00
Dixie Sign Deposic Nov. 3, 1982 689,00
Nolen Entarprises Rov. 1B, 1982 M 27,255.00
Wayne Wiggins ‘(Electronics) Dec. S5, 1982 175.00
Dec. 7, 1982 50.00
Dec. 10,1982 169.00
Scauffer's Custom Wood Works Nov. 3, 1982 . 611.00
Nov. 12, 1982 522.50
Nav. 23, 1982 . 1,265.00
Dec. 2, 1982 855.00
Dec. 10, 1982 . l,0072.50
Dec. 16, 1982 247,50

The total of chis list and the recurn of che firsc month's remt and

deposit equals $38,856.50.
Plaintiff cestified, as did another witness, that he removed approximarg

ONE HUMDRED THOUSAND AND NG/100 ($100,000.00) DOLLARS fn sound and lighting
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.equipment, therefore, che only loss ton this regard was the cost of lahbor to
creacive lighting which is listad above. The plaintiff also testified thac
at the time the project was shut down it was 75-807 complete.

Plaintiff claims chat his loss of profics were enormous in chis case.
Gaorge Laibe cescified for plainciff and stated he was a consuleant and
producer of TV programing. He stated chat he had var:iov;ls correspondence
with plaintiff and wvanted to acquire the TV aad video rights. He tescified
that the project‘s concept began to break down and, then, plaintiff kept
changing the opening date for the club. The idea, initially, was to do a
pilet progta'm and foorage for one hour and one half hour programs.

All of chese plans have been seemingly abandoned. Plainziff ctestified
chat his credibility with his investors was damaged and he did not have the
money to seek a new location.

As to chis claim for loss of profits, the Cpurt fiads cthat any avard
of rhis nature would be too speculative. The encerprise did not get off che

ground. Ic is impossible for che Courc to guess at whac profits chere was

to be made.

The plainciff also claimed expeases of insurance. but fafled co pzc_)duca
any evidence of chat loss., Therefore ne avard is made for chac item.

As a genaral rule, attormey's fees are not due and owing a successful
litiganc ualass specifically provided by contract or by scatute. Tha law daes
not provide for an award of attorney fees in a suit for breach of contract againse
a person in good -Faith.

The Courc is of the opinion thac when defendanc repressnced that he
would obcain the per:nits he had no i11 incentions, he merely over estimated
his abilities-and under .estimared the problems that resulted.

Therefore, plainciff cannot recover the attoruey's fees incurred in

this suit ox his prior suit co obtaim permits.

Accordingly, the Courc avwards the sum of FIFTY-EIGHT TROUSAND EIGHT
HUNDRED FIFTY-SIX AND SQ/100 ($58,856,50) DOLLARS to plaintiff, A, Paul Fuller.

Greena, Louisiana, this 7 day of January, 1990.
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24TR JUBICIAL DISTRICT 'COURT FOR THE PARLSH OF JEFFERSON
STATE OF LOUISIANA

¥0. 355-201 OIVISION "a"

PAUL HIDDIRG, ET"AL
VERSUS
DR, RANDALL A. WILLIAMS

FILED: s 1990 OEPUTY CLERK:

JUDGCMENT

This macter came to trial oa May L, 1990.

PRESENT: GREGORY F. GAMBEL, BYRON J. CASEY, III, and
ROBERT T. GARRITY, JR., Acttorneys for Plaintiffs,
RUBINELL HIDDING, individually and as provisional
administracrix of che esctace of PAUL HIDDING,
RUSSELL HIDDING and GENE HIDDING

LLOYD W. HAYES, Atcorney for DR. RANDALL A, WILLLWMS
and THE HARTFORD FIRE INSURANCE COMPANY

Afcer hea.;ing the pleadings, evidence and arguamencs of counsal,
the Courc considering che law and evidence to be in faver of the plainciffs,
Rubinell Hidding, individually and ag provisional adminiscratrix of the
estate of Paul Hidding, Rt;ssell Hidding and Gene Ridding for writcen
reasons assigned. ’ )

IT IS ORDERED, ADJUDGED AND DECREED chat the Paremprory Exceprion
o:'. Prescriprion #iled by the defendants, Dr. Randall A. Williams and The
Harcford Fire Iasurance Company, is denied.

IT IS ORDERED, ADJUDGED AND DECREED that there bs judgment hexein
in favor of plaintiff, Rubinasll Hidding, 1ndividua11y, Eor che loss of her
consortiva ¢laim fia che sum of 1}{IRTY-FIVE THOUSAND AND NO/100 ($35,000.00)
DOLLARS, and in favor of plaintiff, Rubinell Hidding as provisional
administratrix of the astate of Paul Hidding fn the sum of TWO HUNDRED
FLFTY THOUSAND AMD NO/100- ($250,000.00) DOLLARS, and medical expenses in
the sum of TWENTY-TWO THOUSAND SIX AND 50/100 ($22,006.530) DOLLARS, with
laga) interesc frow the date of Filing until paid, along with all costs of
these proceedings.

JUDGMENT READ, READERED AND SIGNED this /[ day of July, 1%%0,

at Gretna, Louisiana.

T
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I4TH JUDICIAL DISTR(CT COURT FOR THE PARLSI OF JEFFERSON
STATE OF LOULSIANA
0.  355-201 . DIVISION “A"
PAUL HIDDING, ET AL
VERSUS
‘DR. RANDALL A. WILLIAMS

FILED: . 1990 DEPUTY CLERK:

REASONS FOR JUDGKENT

This maccer came to trial on a claim for medical malpraccice
againsc Dr. Williams alleging lack of informed consent and aegligence
in the pzrfoﬁnan:e of surgery.

Paul Riddieng, vas examined by Dr. Williams on December 10, 1984.
A CT scan was later performed 2nd a diagnosis of spinal scenosis was
confirmed . Surgery was perforwed on December 17, 1984.

The day before surgery, December 16, 1984, Dr. Williams visited
plainzi€€ to ingom hin as to the nature of che surgery. The disclosures
mada at chat meating form-the basis of the Court's finding of lack of

\
iaformed consenct. -.

On che issue of informed consenc, plaintiff has alleged cwo
separate theorles. The first of which is chact Dr. Hilliams failed to
inform plaintiff of the possible loss of bladder aod/or bowel comcrol.

The second chrusc of plaintiff's argumenc is thac Dr. Randall
Hilliams was suffering Erom alcohol abuse in December, 1984, and had an
affirmative obligatfon to inform the pacienc of his alecohal problem,
thereby giving him the option of eicher obtaining a different orchopedic
suz'geon to perform the lumbar laminectomy or making the decision to
concinue on with Dr. Williams, It Ls this second argument that the Court
finds of consequence.

Research of Louisiana jurisprudence has revealed no case direccly
on point cf this issue, however, the Courc does have the benefit of a
wedical review panel and che cestimony of Dr. Russell Levy.

The panel decided chae “there is a material issue of facr noc
requiring experc opinion, bearing on lisbility for consideraction by the
Court™, .

Dr. Russell Levy, one of the physicians who' sac on the panel,

appeared at trial of this maceer. DUr. Levy testified ehat this was a
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peculiar kind of case for the panel because of the facts related to the
—allegacions of Dr, Williams' alcohol abuse and because chere was evidence
presenced from a divorce suic. ‘
When the doctor was asked “Do you have an ‘opinion as to whecher
or not a physician vho is suffering from alcohel and drug dependency
has an_affirmative obligﬁcion to explain to his patient that he is
suffering from chat dependency so that che pacienc can know that and
make che decision for che selecrion of physicians?". Dr. Levy responded
“I cercainly think chac if a physician or anybody in a position of life
and desth over someone knows that chey're suffering from this comdition,
they should at least let this person know that they have chese problems”.
Alchough, che facts of che case are novel, the law on informed

consent is clear. In Hondroulis v. Schumacher, 531 So. 2d 450, the

Courc scated: Because of the presumpcion created by che uniform consent
lav, plainciff's burden of proof has been described as follows, he must show:

(1) The existence of a macerial risk unknown to the pacienc;

(2} A Failure to-'disclose that risk on the part of the physiciam;

s - .

(3) Disclosure of che risk would have led 2 reasonable pacient in
plainciff's posidon to rejecc tha medical procedure or cheoose
a2 different course of treacment;

(4) Imjury."

The Court, in discussing what disclosures musc be made, scated:
“Disclosure must be made oaly when a risk is medically known and of a
magniture thac would be mataerial in & reasonable pacient’s decision to
undergo creacmenc,” Hondroulis, supra.

"When a wmaterfal risk which would have influenced a reasonahle
person is proven, it must then be showm thatthe creating physician
breached a duty to disclose thac risk."

"A fair reading of the statute indicaces that its enumeraction of
risks is merely a listing of the possible results about which disclosure
wust be made." Hondroulis, supra.

Taking inco ;onside:atton the jurisprudence, the experc castimony
and the decision of the Medical Reviaw Panel, the Court finds thac failing
o disclose an alcohol abuse problem is ; violation of che informed consent
stacuce.

As to the specific evidence that Dr. Williams was in facc suffering )
from alcehol abuse, the Caurc finds che cestimony of Adele C. Williams, the

Eormer wife of Dr. Williams, cto be parsuasive on chis point. Adele Williams
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tescilied chat sha wiS married 2o Gefendant Urom Necember, 1956, uaril
1984, 18 yeacrs. She cescified thar Dr. williams was drunk a large porcion
of cha time wvhen be.was home. His fdrmer wife tescified chat her husband’s
perfocmance, aleng wich his abilicy ro functica, was affectad by his
alcobol abuse. She tescilied cthat his condicion was deterforating and
getcing progressively worse.

The Courc believes that Adele Williams was very credible and cruthful.
She was reluctanc co be a witness against her former husband and was clearly
unhappy to hgve to cesctify against her husband or to be a witness in chis
Licigation. The Court felc her testimony vwas ttuchful and wichouc malice
or bias.

Accordingly, this Court finds as 2 macrer of fact chac Dr. Williams
abused aleohol at the time of che surgery in question and violated his dury
to disclose chis fact to his prospeccive surgical paciencs. By failing to
inform plainciif of rhis problem, Dr. Williams failed co meet the guidelines
of Hondroulis, supra.

As to damages, che parties stipulaced to medical expenges iacurred by

N .
Paul Hiddiag in conjunczion wich tha medical condition which he suffered
after his surgery of Dacsmber 17, L384. The Court therefore finds che sum
of TWENTY-TWO THOUSAND SIX AND S0/100 ($22,006.50) DOLLARS in medical
expenses was incurred as a result of che actions of Dr. Williams.

The surgery occurred on December 17, 1984. Following the surgery,
plainciff suffered loss of bladder and bowel funccion, Mr. and Mrs.
Hidding had to be trained im catherization techniques, As a resulct of his
catherizacion, plaintiff suffered varfous urinary tracc infections ou 2
regular basis. Mr. Hidding lfved with a colostomy following his surgery
co his death. Rubinell Hidding and Ru;sall Hidding cestified that her
husband no louger went out in public due to the¢ rancid smell emitted by
the colostomy bag and chat he had no comcrol over flatus. They cg;tified
that he no longer enjoyed che events of his daily life, such as working in
his garage, going fishing, or dining ouc. '

Mre. Hidding tescified that her husband had no pen;l sensation and
that their sexwal activity ceased. bMrs. Hidding testified that she was
married to Paul Hidding for 44 years. She testified that he vas always s
very active person prior to his surgery and thac chey participaced in

numerous accivities cogecher. Paul Ridding died on Januwary 9, 1990.
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In light of this cescimeny, the Court awards Rublacll Hidding the
~sum of THIRTY-FIVE THOUSAND AXD XO/100 ($35,000.00) DOLLARS for loss of
consorciun claim.

The Court (urcther avards Rubinell Hiddiap, as provisional adminiszraccix
of the escate of Paul Hidding che sum of TWO HUNDRED FIFTY THOUSAND AND
NO/lOQQ(SZSO.DOO.bO) DDﬂL@RS as general damages for che physical and
mental pain ¥r. Hidding suffered for five vears prior to his death.

Since a ¢laim of prescriprion has been raised by defendanc,
the Court must also cule on that cxczp:io;. The Court finds the
exception of prescription to be withouc meric. The Court believes chac
it was not uncil April 15, 1986, thar the Hiddings were made aware that
there was permanenc nerve damage and that plainciff would never regain
bladder or.bowel control. The complaint vas filed wich the Comissioner of
Insurance againsc.Dr. Williams ia December, 1986. This was well within
ane year from the date they discovered that Mr. Hidding's bladder and
bowel condicions vere permanenc. . '

Accordingly, the Courr denies che defendant's exception of

S
prescripeion. i

Grecna, louisiana, this /d day of July, 1990,

V4 p

ll'
‘:2:22%&-{<=5:;!§!;;5;—-'
J ¥ D
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24T JUDICIAL DISTRICT COURT FOR THE PARISH OF JEFFERSON

STATE OF LOUISIANA

R bl
NO. 354~391 DIVISION "a"
KAREN JEWELL, wife of/and DONALD GLASS, ET AL
VERSUS
THE BERKSHIRE DEVELOPMENT CORPORATION, ET AL X
FILED: . 1992 DEPUTY CLERK:

JUDGHENT
This matter came for hearing on the Sth day of November, 1991, om
mocions and excepcions. '
PRESENT: JAMES O. MANNING, Attormey for Plainciffs

ERIC 0. GISLESON, Artorney for Defendants,
- HARRIS MORTGAGE and BERKSHIRE DEVELOPMENT CORPORATION

THOMAS C. WILKINSON, Acttorney for Defendant,
HIBERNTA NATIONAL BANK

JOSEPH C. WILKINSON, JR., Attorney for Defendant,
HIBERNIA NATIONAL RANK

ROBERT B. ACOMB, JR., Attormey for Defendant,
FEDERAL NATIONAL MORTGAGE ASSOCLATION

. The Court, after hearing :h; pleadings, the evidence and the argumenrs
and memoranda of law furnished by counsel, considering the law and avidence to
be in favor of movers, Hibernia ¥ational Bank and Fedaral National Mortgage
Assoctation (Faonie Mae), for cthe written ceasons actached hereto:

IT IS ORDERED, ADJUDGED AND DECREED chat the motion for summary
judgment on behalf of Hibernia Nastional Bank be and the same is hereby granced
dismissing pl;intufs‘ claim against this defendanc at plainciffs’ cost.

IT IS ORDERED, ADJUDGED AND DECKEED that che motion for sumimary
judgment ﬁ_l:_d on behalf of Federal N§c10u1 Morcgage Assoclation (Famnie Hae)
be and is hereby granted dtsniésing plainciffs’ claim against this d‘efehdanc
at plaintiffs’ cost. 5

IT IS ORDERED, ADJUDGED AND DECREED that the motioms and exceptions

filed on behaf of Berkshire, J. H. Rarris, Streuby Drumm, and Harris

Mortgage Company be and the same is hereby denied.
JUDGHENT READ, RENDERED ARD SIGNED this /)P ay of January, 1992,

at Gratna, Louisiana.

PORT000000154



1720

24T8 JUDICIAL DISTRICT COURT FOR THE PARISH OF JEFFERSON
- R STATE OF LQUISLANA
NO. 354-591 ) DIVISION "A"
FAREN JEWELL, wife of/and DONALD GLASS, ET AL
VERSUS
THE BERKSHIRE DEVELOPMENT CORPORATION, ET AL

FLLED: > 1992 DEPUTY CLERX:

REASONS FOR_JUDGMENT

On November 5, 1991, a hearing was conducted on various motions and
el;ceptions filed by che defendancs in the captioned matter. Having considered
che oral argument of counsel, the memoranda, affidavits, and exhibits submictad
by 21l parties in support of and in opposition t¢ these moctions and exceprions,
a;ld the law applicable to che case, the Court issues che following order:

The Motion for Sumnar); Judgment of Hibernia Nacional Bank is granted.
The Court finds that there is no genuine issue as co aay material fact relating
to the claims against Hibernia, and thac Hibernia is entitled to judgmentc as a
matter of law. Spacifically, Hibarnia capnot en this record-be deemed to have
been a party to a joint venture OT partnel;ship concerning the devalopment or
conversion of the formeéx Berkshire Apartments to condominiums as alleged in
che Petition. Mo incent or agreement to form such a joint venture, nor to
share in profits and lossas other than as aa ordinary lender would, nmor to
exercise a proprietary interest in managemeat of the encerprise on behalf of
Hibernia or any other patrty has baen shown, 2ad no criable issue on auy of
those points has been established by Plaintiffs. See Carlson v. Ewing, 54 So.
24 414, 417 (La. 1951); Glover v. Sowada, 457 So. 2d 101, 104-05 (La. App. 5tk

Cir. 1984); Texry v, Slidell Refrigerating & Heating, Inc., 271 So. 24 53§,

540 (La. App. Lst Cir. 1872). The affidavitc of ¥zr. Buller and the other-

gubnissions of Plaintiffs in Opposition to the Motion for Summary Judgment are
insufficient under Articl:e 967 of the Louisiana Code of Civil Prugedure and
fail to raise a genuine issve of material fact pi-ec.luding entry of judgment as
a matter of law in favor of H:;.bemia..

In addition, Louisiana law is clear that under the undisputed facts in

this case, Hibernia owed no fiduciary duty or other legal duty directly to these

Plaintiffs as alleged in the Petition. See Cuidry v. Bank of LaPlace, 740 F.
Supp. 1208, 1218 (E.D. La. 1990) and cases cited therein; La. Act No. 581

(1991 Regular Sess.), L.R.S. 6:1124,
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. This Court finds cthe reasoping and authorities more fully set forth
»1in Bibernia's original and supplemental memoranda and exhibits in support of
.its motion presuasive, and Ribermia's Hotlon for Summaxy J\.;dgnent is therefore
granted.

As to Bibr;mia‘s Peremptory Exception of Prescription, the Court
finds chat ;:hera is no reason to comment on the exception since the Court has
granted the Summary on the aforementioned basis.

As to FiMA's Motion for Summary Judgment, Plaintiffs' claims depend
upon their allegation chat othar defendants vere the agents of FNMA. Having
reconsidersd chis Motian, this Court finds that there it no genuine issua of
material fact as to this claim and thac no other Defendanc was che agent of

FNMA as a matter of law for purposes of Plainciffs' claims. See Roberson

Advercising Service v, Winnfield Life Insurance, 453 So. 2d 662 (La. App. Sth

Cir. 1984). The affidavit of Mr, Marsiglia and the Servicing Contract submitced
by Plainciffs in Opposition to ENMA's Hotion are imsufficienc to rafse a
genuine issue of material facc. Accordingly, FNMA's Motion for Summary
Judgment is also granted.

As ro the Motions and Exceprions filed by Berkshire, Drumm Hervris and
Harris Hortgage Corporation, the Court finds thac these exceptions ate best

deferred to a frial oo the merits and arg accordingly denfed.

Gretna, Louisiana, this day of January, 1992,
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24th JUDICIAL DISTRICT COURT FOR THE PARISH OF JEFFERSON
STATE OF LOUISIANA
NO. 382-815 DIVISION "A*
THUAN NGOC DO
VERSUS

PHUQNG HOANG NGO AND ABC INSURANCE COMPANY

FILED:

DEPUTY CLERK

JUDGMENT
This matter camne for hearing on the 11th day of QOctober, 1991 and the
9th and 10th of March, 1992, and taken under advisement.
PRESENT:;
Betty F. England
Robert E. Winn
Attorney for plaintiff, Thuan Ngnoc Do
Philip C. Ciaccio, Jr.
Attorney for defendants, Phoung Hoang Ngo and
Hien Thi Dinh
The Court, after hearing the pleadings, the evidence, and the arguments
and memoranda of faw furnished by counsel, considering the faw and evidence

to be in favor of the defendant for the written reasons attached hereto:

IT1S ORDERED, ADJUDGED AND DECREED that there be jiidgment
in favor of defendants, Phuong Hoang Ngo and Hein Thi Dinh, and against the_
plaintiff, Thuan Ngoc Do, dismissing plaintiff’s suit. All parties to bear their

respective costs.

JUDGMENT READ, RENDERED, and SIGNED this%f
M 1992. Gretna, Louisiana.
;45565554’%3225

'SUDGE
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24th JUDICIAL DISTRICT COURT FOR THE PARISH OF JEEFERSON
STATE OF LOUISIANA
NO. 382-915 ) DIVISION A"
THUAN NGOC DQ
VERSUS

PRUONG HOANG NGO AND ABC INSURANCE COMPANY

FILED:
DEPUTY CLERK

REASONS FOR JUDGMENT

The plaintiff, Thuan Ngoc Do, was assaulted and shot by another patron,
named Cao, in a place of business calied the Queen Bee Ciub or Queen Bee Hall
located at 6541-6545 LaPalco Boulevard in Marrera, Lovisiana.  Plaintiff was
rendered permanently paraplegic as a result of the injury he sustained in the shooting.

Defendants etaim they shoultd not be iiable because they were not the owners
or operators and that the actions of the gunman waere totally unforeseeable and
unexpected.

Hein Dinh testified that she and Phuong Ngo live together and have three
children and that they were members of a group called the Vietnamese Airborne
Group. Defendants claim that the Vietnamese Airborne Group were responsible for
pramoting that night’s activity. On the date of the shoating, arrangements had been
made for a band to perform in 2 portion of the premises. Hein Dinh had arranged for
uniform armed security guards. The premises sold alcoholic beverages. Both Phuong
Ngo and Hien Dinh testified that they were pcssent at the time the shooting occurred.
Hein Dinh testified that she and Phuong Nga remained after the shooting and that she
locked the Queen Bee on her way out and never allowed the Queen Bee to reopen.
Hien Dinh testified that she owned the building at the time of the shooting and that
Ngo owned the equipment described in the lease. Toan Dinh, deféndant Hein Dinh’s
brother, testified that he was the owner of the Queen Bee Lounge because he had A

entered into a lease agreement with the defendant, Phuong Ngo.
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The Court finds that the defendants, Phuong Ngo and Hien Dinh, were
the operators af the Queen Bee on the night of the shooting and that the hall was in
their cantrol and custody. However, the Court is not of the opinion that they arg
liable to plaintiff for the injuries he suffered.

On the night of the shooting, thers were five security guards hired and several
hundred people present. After the band stopped playing, the defendants permitted
the security guards to leave. The plaintitf and many other customers were still on the
premises. Testimony as ta the exact number of people on the premises at the time of
the shoeting varied.

Plaintiff testified at triat that he though it could‘ have been as many as 30.
Hien Dinh testified to a lesser number at trial, howevar, in deposition testimony she
was quoted as saying 50 people were present at the time of the shooting. At trial,
Cuong Nguyen, a member of the Vietnamese Airborne Group, testified that only
friends remained at the time of the shooting and not members of the general pubiic
but also testified that Cao was only known slightly. He testified that 15 w0 20 people
were laft.

As to the time the security guards left, one estimation was that the security
gﬁards were on the premises from 9:00 PM until around 1:30 AM and that the
shooting occurred approximately 30 minutes later at 2:00 AM. Cuong Nguyen
testified that he though 40 to 45 minutes had e!apseé between the time the band>
stopped playing and when the shooting occurred.

The coﬁrt is of the opinion that the frame of time between the,shooting
and the discharge of the security guards was relatively long and that there was not
a sufficient number of persons remaining to warrant security. The persons who.
'rernained on the premises were known, for the most part, by the owners of the
lounge. Thuyen Cao gave no indication of violence earlier that night; nor was there
testimony that it was reasanable to anticipate that this man was violent. There was,
in fact, noreason to anticipate violence of any sort to occur aftar the security guards
had been discharged.

Dr. Wade Schindler, an expert in security call by plaintiff, was of the opinion

2
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that the nature of the event required security until ali guest left the premises. The
Court is not willing to find as a matter of law that, at concerts and live music
performances, security must remain on the premises until ali persons have left,

The Court finds that the defendants acted reasonably in preventing foreseeable

- erirninal conduct. The conduct which cause the plaintiff’s injury was not foreseeable.

An owner or occupier of fand who uses the property as a focation for a business
establishment which the public is invited to patronize owes his customers a duty to
exercising ordinary care to maintain the premises in reasonably safe condition, Willie
. i C . 547 So0.2d 1075 {(La.App. 1st Cir. 1989}). This
responsibility includes an obligation to protect patrons from reasonably foreseeable

criminal activity by third persons.

The Court in Willie, supra at p.1085, heid that the questions of causation and

foreseeability are inextricably entwined and that where the criminal act is foreseeable,
the failure to take reasonable steps to prevent such act is a proximate cause of its

result. The Court in Willie when on to state that if a jury conciudes “that precautions

were available which might which might have increased the chances of dissuading the
attacker... The plaintiff is not obligated to prove the utilization of security measures
would surely have prevented the assauit. Since additional criminal attacks shouid
have been anticipated, it is not unreasonable to infer that reasonable security measure
would have served as a deterrent and the defendant’s %ailure to take such measures
constjtuted a substantial factor in the assauft. Causation, like any other siement of
plaintiff's case, need not be demonstrated by conclusive proof.” -

The Court in Willie, supra at p.1081, sFated that in determining whether or not
criminal activities were foreseeable, you are entitled to take into account whether or
not there was a history of prior criminal activity in the same location. Citing section
344 of the Restatement {Second} of Torts{19651 at comment (fl, the Court stated
that “the possessor may know or have a reason to know, from past experience, that
there is a likelihood of conduct on the part of third persons in general which are fikely
to endanger the safety of the visitar even though he has no reason to expect it on the

part of any particular individual. f the place or character of his business, or his past
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;exp\erience. is such that he should reasonably aniicipate careless or criminal conduct
on the part of the third persons, either generally or at some particular time, he may
ba under a duty to take precautions against it..."

Hence, it is not required that the defendants be aware of the specific ir'npendingv
criminal conduct or be awaré that a particuiar individual would endanger a patron. It
is sufficient that the defendants were, or should have been, aware of a pattern of
conduct which made the particular injury-causing criminal conduct foreseeable.

in the instant case, Phoung Ngo and Hien Dinh took all reasonable steps to
guard against foreseeable assault on their patrons.

The Court is of the opinion that the defendants did not breach their duty of care
to plaintiff whan they permitted the security guards to leave. The owners had no
reason to anticipate that any harm would come 10 the persons remaining on the
premises. Under the facts of the case, there was nothing that occurred prior to or
immediatefy proceeding this incident which made this particular injury-causing criminal
conduct foresesable.

Accordingly, the Court will dismiss the suit of plaiptiff, Thuan Ngoc Da. All

parties to bear their respective cost.

SIGNED this day of %MBSZ. Gretna, Louisiana.
UDGE i

S
( -

v
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24th JUDICIAL DISTRICT COURT FOR THE PARISH OF JEFFERSON
STATE OF LOUISIANA '
NO. 411-405 ‘ DIVISION “A™
BETTY ANN DUNN
VERSUS

KEITH L. KREUTZIGER, D.0.S..M.D. AND OCHSNER
FOUNDATION HOSPITAL

FILED:

DEPUTY CLERK
JUD NT - :

This matter came for hearing on the 5th day of March, 1993, an an
exception of prescription and taken under advisement.

PRESENT: .
CHARLES F. GAY, JR.
Attorney for DEFENDANTS

MARGARET HAMMOND
Attorney for PLAINTIFF

The Court, after hearing the pleadings, the evidence, and the arguments
and memoranda of law furnished by counsel, considering the law and evidence
to be in favor of the exceptor for the following reasons, to wit:

Thisis an éxception. of prescription for alleged acts of medical malpractice
which took place on July 15, 1987, when br. Kreutzig'er preformed nasai
surgery an Beﬁy Dunn. Or. Kreutziger thought the surgery was unsuc::essfu!
and that a revision was ciearly necesséry. This was verified when plaintiff
received a secoend opinion by Dr. Jack Anderson on October 12, 1987; by a
third opinion by Dr. Calvin Johnson on November 2, 1987; and by a fourth
apinion of Dr. Joseph Gautreaux on January 26th, 1988,

The Court finds that the ;alieged injury was discovered possibly as early
as October, 1987, and most certainly by January 26, 1988, whén four
physicians had advised Ms.Dunn that she would need révfsion surgery. it was -
clear at that time that surgery would have to be repeatad and that the damages .

she had suffered, nasaf deformity and difficulty breathing, were a resuit of the
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- surgery. Plaintiff filed a medical malpractice claim with the Commissioner of
{nsurance on October 5th, 1989, more than a year fater.
The Court finds that the action against defendants’s have prescribed
under LSA-R.S. 9:5628, therefare the suit will be dismissed with prejudice.
{T 1S ORDERED, ADJUDGED AND DECREED that the exception of
prescription filed on behalf of defendants, Dr. Keith L. Kreutziger and Ochsner
Foundation Hospital, be and is hereby granted and plaintiff’s suit is dismissed

with prejudice at her cost.

JUDGMENT READ, RENDERED, and SIGNED this f day of

ﬁw, 1993. Gretna, Louisiana.
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24th JUDICIAL DISTRICT COURT FOR THE PARISH GF JEFFERSON
STATE OF LOUISIANA
NO. 306-035 . DIVISION A"
JUDY WATTS ON BEHALF OF THE MINOR, POLLY WATTS
VERSUS

J.C. PENNEY CO. AND LIBERTY MUTUAL INSURANCE CO.

FILED:

DEPUTY CLERK

JUDGMENT

This matter came for hearing on a frial on the merits on the 9th day of
April and the 14th day of May, 1992, on an Intervention of Thomas Cerullo,
Attorney at Law,
PRESENT:
PATRICK SANDERS

Attorney for Thomas Cerulio, intervenor

DANIEL J. MARKEY, JR.
Attorney for Lawrence J. Hand, Defendant in Interveation

Intervention into the case was fifed by Thamas Cerullo, attorney at law,
seeking apportionment of FOQRTY-FIVE THOUSAND {$45,000.00} DOLLARS of
attorneys’ feas which was escrowed from the settiement of the principle claim

in this lawsuit.
The Court, after hearing the pleadings, the evidence, and the arguments
and memoranda of law furnished by counsel, considering the faw and evidence

to be, for the written reasons attached hereto, as follows:

IT 1S ORDERED, ADJUDGED AND DECREED that there be judgment
herein apporfioning the escrowed portion of the attorneys’ fees as follows:

THOMAé CERULLO, Intervenor, is awarded the sum of FIVE THOUSAND
{$5,000.00) DOLLARS. .

LAWRENCE J. HAND, Defendant in Intervention, is awarded the balance
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of the escrowed fee, FORTY THOUSAND {$40,000.00) DOLLARS.

THOMAS CERULLO, is also awards the initial cost of filing the suit.

IT IS FURTHER CRDER, ADJUDGED, AND DECREED that each party

shall bear his own cost in this matter, and that interest is adjudged in proportion

to the respective award. -

JUDGMENT READ, RENDERED, and SIGNED this. ZZ day of

% 992. Gretna, Louisiana.

JUDGE 7
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24th JUDICIAL DISTRICT COURT FOR THE PARISH OF JEFFERSON
STATE OF LOQUISIANA
NO. 306-035 DIVISION ~A"
JUDY WATTS ON BEHALF OF HER MINOR CHILD, PENNY WATTS
VERSUS.

J. C. PENNEY CO. AND LIBERTY MUTUAL INSURANCE COMPANY

FILED:

DEPUTY CLERK

NS F N

"The ariginal cfaim in this matter was a cIainj for injuries sustained by Pally
Watts in an accident at a J.C. Penney store. The Watts’ c!airﬁ was settied
without trial on December 10, 1990, for the amount of $270,000.00. At the
settlement, $90,000.00 was withheld from the proceeds to pay the attorney’s
fee of whicﬁ it was agreed that Mr. Hand should immediately receive half and
the other half of the fee amounting to $45,000.00 was escrowed. The issues
before the Court are: what is the proper basis for apportioning that fee, and, if
Cerullo was fired for cause, what is the value of his contribution.

The Court finds that ThamasACerullo was fired for cause and that his
recovery is limited to quantum meruit.

At the trial of the intervention, Judith Watts testified that she discharged
Mr. Cerulla because she came ta realize that he-was not representing her
properly. Mrs. Watts related a story that was both credible and disappointing
for anyone who expects conscientious performance from an attornsy.

She expiained that she was referred to Mr. Cerullo by a mutual
acquaintance. Judith Watts fist met Mr. Cerullo at hi; office where she
executed 2 contract employing him to represant her and her daughter in the
principal claim. At the initial interview, she and Mr, Cerulla met briefly in a

vestibule of his office building. Mrs. Watts related haw he would not allow her

1
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‘ig.to the main portion of the office because he did not want his landiard, also
an attorney, to know of the case. This was the only meeting Mrs. Watts had
at his office.

Mrs. Watts testified to three years of frustration while under the guidance
of Mr. Cerullo. The attorney/client relationship between Mr. Cerullo and Mrs.
Watts was characterized by the lawyer’s failure to communicafe with the client,
meetings outside of his office at places such as the client’s apartment compiex,
a candy store where Mrs. Watts worked in the evenings after her regular
teaching iob,‘and on one occasion, an evening encounter in the parking lot of
the apartment compiex where that attorney met the claimant, Polly Watts, for
the first and only time.

Judith Watts detailed how Mr. Cerullo continually explained that her suit
would be settied, even giving spurious future dates when the settlement would
be completed. He never explained tc; her that the suit had not been answered
and could not be placed on the trial docket. She was not advised that it had
not even been served upon defendants.

As a result of one misrepresentation, Mrs, Watts moved from her
apartment into a more expensive one. She expected that the settlement,
promised to be immediately forthcoming by Mr. Cerulio, would help pay.the
added rent expense. The settlement never materialized and the Watts were
unable to pay the increased rent without borrowing funds.

Ordinarily, the Court would be inclined to regard this incident as an error
in judgment by Mrs, Watts. However, it is obvious that the plaintiff was not
given complete information by her attorney upon which to base a sound
decision. For example, she was never told that her petition had not been
served, that the information requested by the defer:ndant had not been sent by
Mr. Cerullo, and that her attarney’s “theory” required delaying settlement to

observe the minor's development. in the opinion of the Court, Mr. Cerulo’s

2
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lafk of candor and his failure to properly communicate with his client
contributed to the mistake in judgment mads by Mrs, Watts.

Mrs. Watts related how, on more than one occasic;n. Mr. Cerullo advised
her of arrangements and appointments with medical professionals,
appointments which caused her to miss work and Polly to miss school.
Howaver, when shé atrived for the medical appointments, she discovered that
Mr. Ceruflo had failed to follow through on the arrangements and Pblly was not
seen by the doctor.

Judith Watts testified that she began keeping a written lo§ of
representations made to her by her attorney, because, as she put it, he changed
stories so frequently that she thought she was lasing her mind.

Mrs. Watts testimony described numerous other dubious actions by Mr,
Cerulio which brought her to the point of consulting the Bar Association to
determine what could be done about the situation.

The Court is of the opinion that Mrs. Watts was a very credible witness
and finds thét she had ample cause to discharge Mr. Cerullo as her attorney.

Having found that Mr. Cerullo was discharged for cause, the claim for
attorney fees is relegated ta quantum meruit.

Mr. Cerullo filed a seven paragraph petition on the day the case would
lllave‘ prescribed. The petition was never served on defendants. This is his only
fﬁoc;xment in the record,

in total, Mr. Cerutlo mailed eight letters to the insurer, Liberty Mutual,
during the three years he represented the Watts. The last letter dated
March 27, 1986, contained a demand for $175,000.00 to settie the claim.
The demand was rejected and a caunter offer of $15,500.00 was made by the
insurer in August, 1986. At this point the fawsuit went unserved. When Mr.
Cerullo was discharge in January of 1987, some nine months after his demand -

and five months after the counter offer of $15,500.00, service had not been

3
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re__c-(uested and no answer had been filed by the defendant.

During the course of his representation, Mr. Cerullo engaged in no formal
discovery. No depositions were taken, no written statements af witnesses
other than some medical reports were obtained. Mr. Cerullo was not diligent
in forwarding the scant evidence he had gathered to the insurer despite
requests from the insurance representative,

At trial, Mr. Cerullo produced estimates of time spent on the case
showing such items as five hours for travet to the client’s apartment and ten
hours to prepare a seven paragraph pétition, most of which is boiler plate
language. Consequently, the Court was left with the impression that Mr.
Cerullo’s estimate of time spent on the Watts' case was exaggerated.
Accordingly, the Court is of the opinion that the. testimony of Mr. Cerullo
regardir;g time spent developing his theory of the case to be self-serving and of
fittle significance. '

Mr. Cerullo’s testimony at trial showed that his only strategy was to
"wait and see”. Ina quantum meruit situation, this “waiting®, while performing
no other service, should not be compensated.

Interestingly, Mr. Cerulio claims to have spent many hours reviewing
medical texts and discussing the case with another fawyer and a chiropractor.
However, he communicated none of the medical knowledge, he supposedly
acquired, to the insurance representative in an effort to settle the case.
Whether he learned anything that could have been significant is irrelevant since
he did not contribute it to the causa of his client despite cpportunities to do so.
Accordingly, the Court gives little weight to this testimony.

‘ As an ipdication of how little effort was put into the representation by Mr.
Ceruflo, the Court examined the eight letters he wrote during his three years of
employment. All were addressed to thg insurer. Half of the letters were hand -

written, two letters contained only one sentence, five contained two

a4
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sentences, and the fongest, his last, contained six sentences.

The Court, upon examining the entire record and in light of its years of
experience, finds that Mr. Cerulla probably spent na mare than 30 hours
working on this case over the three years that he was empioyed as the Watts’
attorney. Out of an abundance of fairness the Court will add to that thirty
hours, another ten hours, reaching a total of forty hours. At'ONE HUNDRED
TWENTY-FIVE ($125.00) DOLLARS per hour, the maximum fee ta which Mr.
Cerullo is entitied is FIVE THOUSAND {$5,000.00) DOLLARS. Additionally, the
Court will return the cost of the initial filing fee. b

in conclusion, the Court finds that Mr. Cerullo’s contribution to the
uitimate resolution of the case was minimal. His scle accomplishment was to
interrupt prescription. He is amply compensated for his effort by the‘ award of

FIVE THOUSAND ($5,000.00) DOLLARS plus filing fee.

T
SIGNED this /3 _%day of _Q%_ 1992. Gretna, Louisiana.

JUDGE
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24th JUDICIAL DISTRICT COURT FOR THE PARISH OF JEFFERSON
STATE OF LOUISIANA
NO. 394.298 ' DIVISION A"
KENNETH POCHE AND SCOTT KEY
VERSUS

BAYLINER MARINE CORPORATION AND WAGNER MARINE, INC.

FILED:

DEPUTY CLERK
JUDGMENT

This matter came for hearing on the 28th day of May, and the 2nd and
3rd day of April, 1992 on a trial of the merits.

PRESENT: -
ROBERT C. LEHMAN
Attorney for KENNETH POCHE and SCOTT KEY

FREDRICK H. DWYER )
Attorney for BAYLINER MARINE CORPORATION

ROY V. LADNER
Attorney for WAGNER MARINE,INC.

JAMES M, GARNER
Attorney for GLENS FALLS INSURANCE COMPANY

The Court, after hearing the pleadings, the evidence, and the arguments
and memaranda of law furnished by counsel, considering the law and evidence
to be in favor of the plaintiffs and against Bayliner Marine Corporation for the

written reasons attached hereto:

{T 1S ORDERED, ADJUbGED AND DECREED that the sale of the Bayliner
Trophy Convertible 2560 boat is immeédiately rescinded, and that Bayfiner
Marine refund to petitioners, Kenneth Pache and Scott Key, the fuli pu'rchasé
price of FORTY-SIX THOUSAND, SEVEN HUNDRED NINETY-NINE and 91/100

{$46,799.91) DOLLARS, plus judicial interest from date of purchase.
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IT IS FURTHER ORDERED, ADJUDGED AND DECREED that there be
iu;gment against defendant, Bayliner Marine Corporation, in favor of
petitioners, Kenneth Poche and Scott Key, reimbursing petitioners for various
expenses incurred by them resulting from their ownership of the vessel in the

sum of FOURTEEN THOUSAND FOUR HUNDRED TH(RW THREE and 04/100

{$14,433.04) DOLLARS plus judicial interest from date of judicial demand.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that there be
judgment in favor of petitioners, Kenneth Pache and Scott Key, and against
defendant, Bayliner Marine, in the amount of TWENTY THOUSAND
{$20,000.00} DOLLARS pius judicial interest from date of demand as
consequential damages incurred for inconvenience, aggravation, and loss ofuse
cesufting from repeated attempts to have the defects in the boat c;:rrected and
petitionecs’ inability to use the boat for the purpase intended for the four year

period.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that there be
judgment égainst defendant, Bayliner Marine Corporation, in favor of
petitioners, Kenneth Poche and Scott Key, in the sum of TWENTY THOUSAND
{$20,000.00} DOLLARS for reasonable attorneys fees, plus expert fees in this
matter which are set at ONE THOUSAND {31,000.00; DOLLARS per expert and

judicial interest from date of demand for all professional costs and fees

incurred.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that defendant,

Bayliner Marine Corporation, be taxed with all cost of these proceedings.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that there be

judgment in favor of defendant, Wagner Marine, inc., and against the
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petitioners, Kenneth Poche and Scott Key, dismissing this claim with prejudice.

IT 1S FURTHER ORDERED, ADJUDGED AND DECREED that there be
judgment in favor of third party defendant, Glens Falls Insurance Cao. and
against third party petitioner, Wagner Marine Inc., dismissing this claim with

prejudice.

JUDGMENT READ, RENDERED, and SIGNED this / day

of 1992. Gretna, Louisiana.

JUBGE
T
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24th JUDICIAL DISTRICT COURT FOR THE PARISH OF JEFFERSON
STATE OF LQUISIANA
NO. 394-298 DIVISION A"
KENNETH POCHE AND SCOTT KEY
VERSUS

BAYLINER MARINE CORPORATION AND WAGNER MARINE, INC.

FILED:

DEPUTY CLERK
REASONS FOR JUDGMENT

This matter concerns an action for rescission of sale and damages
invalving the purchase of a Bayliner Tra.:'phy Convertible 2560 boat by the
plaintiffs. The defendants are Bayliner Marine Corporation, the manufacturer
of the vessel, and Wagner Marine, inc., the focal dealer of the vessel, At the
conciusion of trial, the Court granted a motion to dismiss the action of
petitionersl against Wagner Marine, Inc. and Wagner's thirc.;l party demand ’
against its insurer, reserving all actions and relief against the manufacturer,
Bayliner Marine Corporation.

The issue befu‘re the Court is whether plaintiffs are entitled to an award
of the sale price on account of a vice o-r defect in the vessel sold that would
render Vt‘he vessel either absalutely useless or its ﬁse so inconvenient and
imperfect that it must be supposed that the, buyer would not have purchased
it had he know of the vice.

The Court finds that plaintiffs have carried their burden of proof in this
matter. The vessel exhibited unsatisfactory performance immédiately after
purchase and the performance characteristics af the v.essel proved unacceptable
for either pleasure or fishing use.

Plaintiffs purchased the boat from Wagner Marine in Aprit of 1988 for the
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_sum of $46,799.91. Plhintiffs were interested in purchasing a boat that would
be;t suit their needs as an offshore fishing and sport diving vessel. Prior to

' purchase, the boat was not available for a test run. The plaintiffs did travel to
Houston, Texas far the purpose of looking at an identical boat the Houston
dealership had in its yard. Atthattime, a number of sales representatives of
Bayliner vessels had reprasented that the vessel was ideally suited for offshore
fishing and spc;rt diving. Additionally, a sales person from Wagner Marine had
contacted Bayliner Marine to verify sales literature relating to performance of
this mode! boat.

Bayliner's advertising literature showed the vessel to be a suitabie blug
water fishing vessel which could be expected to attain spéeds of 33.1 m.p.h.
to 37 m.p.h. and cruise with a normat load at 26.8 m.p.h. @ 3500 r.p.m.
Based on these verbal and written representations, the plaintiffs purchased the
Bayliner Trophy Convertible 2560,

After taking pussassiqn of the boat, the plaintiffs found performance to
be severely lacking and the vesset to be useless far offshore fishing. The boat
would not come up to ptane except at full throttle, and even then it proved
impossible to attain a speed éQen close to the manufacturer's suggested
performance as represented by sales literature and personnel.

On the first attempt made by plaintiffs to bring the boat fishing, the trip
was abandoned when they couldn’t get enough power and ran .out of gas
trying. Numerous communications were undertaken between plaintiffs and the
focal déaxer as well as the~ manufacturer in an attempt to rectify the probiéms.
Various propeller modification were made at plaintiffs’ expense, to nag avail.
After six months a marine sun;v‘eyor was engaged by Bayliner t.o survey and
ascertain the cause, nature and extent of the problem and to recommend
repairs.

Bayliner surveyor, Mr. Gilligan, determined that the vessel was severely

2
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_underpowered and due to its lack of performance was not suited for its

’ intended purpase.

As a consequence, a decision was reached by Bayliner that the boat
needed a new engine. The original power was a 260 horsepower 0.M.C.
engine and Bayliner suggested that it be repowered with a 270 horsepower
Volvo-Penta engine unit. Plaiotiffs’ expressed concemn that this would not be
a significant enough change but was reassured that this was correct.
Nevertheless, Bayliner installed the 270 Volvo-Penta unit, at some expense to
plaintiffs. After the change, the boat still exhibited the same characteristics of
being extremely underpowered. Plaintiffs were stilf unable to use the vessel in
the guif or any other recreational activity.

Discovery by plaintiffs, showed that Bayfiner had identical prablems with
other vessels and that the engine replacement in those vessels produced equally
unsatisfactory rasuits.

Petitioners was also advised to try different propellers which they did at
their expense. Scott Key testified that he spent a minimum af $1,000.00
purchasing different propelfers recommended by Bayliner, all to no avail.

Plaintiffs than engaged Mr. Gilligan, the original marine surveyar hired by
Bayliner, who conducted a survey on July 6, 1989. He conducted this survey
after the boat was repowered.  Gilligan concluded that the' vesse! would not
come to plane and that the hull was drastically underpowe;ed.

Telephone communications between the parties continued through this
time, through November, December, and January. Suit was than filed in
February of 1990.

At trial of this matter,. Mr. Warren Wagner, owner of Wagner'Man’ne,
stated tiat the boat did notperform in-arracceptable manner and that Bayliner
offered little cooperation in addressing the problem. Mr, Wagner testified-that

had he been aware of the actual performance of the vessel, he would never
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. have soid it to plaintiffs.

Mr. Gilfigan calculated the fuel consuﬁption at the rate of one-half mile
per gallon. Taking into consideration a twenty percent fuel safety reserve
factor which the expert stated was standard, the vessel would have a range of
forty miles {if the vessel would have beef capable of cruising]. Such range is
nat safe for use as a blue water fishing vessel. He testified that the fack of
adequate power and excessive fuel consumption actually made the boat
dangerous for use as a blue water fishing vessel. Lack of power even made the
vessel unséfe for use on Lake Pontchartrain.

Ken Helmrich, an expert marine surveyor retained by piaintiffs, testified
that the boat did not perform satisfactory and failed to attain suitable speeds
as advertised and failed to plane properiy or cruise at any reasonable engine
speed. He further stated that the boat would only come out of the water when
the engine was at full throttle, a condition which woauld hurt the life of the
engine and cause exlcessive fuel ;onsumption.

Defense called an exﬁert, Me. Clark Scarboro, who inspacted the vessel.
Mr. Scarboro was a recently retired employee of Bayliner Maring who was one
of the engineering staff members that developed theﬂdesign of the 2850 Trophy
vessal. He claimed that the vessel r.sached'maxAimum r.p.m. of 4200 and a
maximum speed of 28.3 m.p.h. Even though the bottom of the boat haﬁ been
pressuréd washéd and seraped, he claimed the bottﬁm was stiff rough and with
a clean bottom and a working trim it could reach speeds of 29 orevenupto 32
m.p.h. He testified that if speed was not the most important factor, this vessel
was suitable for the purpeses of offshore fishing.

The Court finds defense’s expert testimony to be of little merit because
it showed that the boat was nat able to attain speeds even approaching that
Which was represented in the Bayliner literature and advertisements.

The Court is further convinced that the vesse! wottld hot maintain a plane

4
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at less than full throttle and had essentiaily no cruisjng capabilities. Therefore,
tt?e vessel is not useable, not only because it couldn’t attain the speed the
literature claimed, but also because of these other unacceptable characteristics.

Our Louisiana Civil Code provides for rescission of a sale through
redhibition, This is defined in LSA C.C. Article 2520, which states:

“the avoidance of a sale on account of some vice ar defect

in the thing sald, which renders it either absolutely

useless, or its use so inconvenient and imperfect, that

it must be supposed that the buyer would not have purchased

it, had he known of the vice."
. The boat in the instant matter has proven virtually useless for the
plaintiffs’ purpose. Not only does the boat fail to attain .the speed it originally
claimed, it also performs poorly and uses an extraordinary amount of fuel,

When the selfer does not know of the vices in the thing h; sold, he is
only bound to repair, remedy, or correct the vices. If he is unable to or fails to
repair, remedy or correct the vices, then he must restore the purchase price, -
and reimburse the reasonable expenses occasioned by the sale, as well as those
expenses incurred for the preservation of the thing. LSA C.C. Article 2531.

When a seller kl;lows of the defect in the thing soid and on';its to reveal
this information 1o the purchaser, the seller becurhe_s liable to the purchaser not
only for the restitution of the price and repayment of the expenses, but alse for
attorney’s fees and is snswerable to the buyer in damages. LSA C.C. Article
2545,

Plaintiffs made numerous request to Wagner Marine and, aithough not
required to do so, gave the manufacturer an opportunity to correct the defects.
in the case of a manufacturer, it is presumed to know the defect in the thing

which it manufactures and consequently, is considered a bad faith seller, liable

for damages and attorney’'s fees in addition to the price and expenses in
connection with the sale. Qickerson v. Begnaud Motors Inc., 446 So2d 536, .
{3rd Cir. App. 1984); Reid v. Leson Chevrolet Co. Inc., 542 S02d 673, {5th Cir. '
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App. 1989}); Alexander v. Burrough Cor ion, 350 So2d 988; {2d Cir. App.
" 19;7): LSA C.C. Article 2531.

The Court felt plaintiffs were unrelenting in their attempts to get Bayliner
Marine to make the boat perform properly. The Court, on the other hand, felt
Baylin.er Marine had much less than a fervent interest in correcting the problem.
Bayliner Marine was also less than diligent when it came to discavery and other
aspects of the‘ litigation which resulted in this action being very time
consuming. As to the quantum of recoverable items aﬁd g‘amages, the Court
finds plaintiffs are entitled to the following: their original purchase price of
$46,799.91; $1,333.04 in repair work {Plaintiff Exhibit #23); $1,100.00 cost
of propellers; insurance premiums of $8,000.00; slip rental of $3,000.00; and
miscellaneous expenses of $1,000.00 for battery, fuel, oil, and general
maintenance.

The plaintiffs are also entitled to recover attorney’s fees under LSA C.C.
Article 2545. Taking into consideration the hours invalved in bringing this suit
to _tria( and the nature of the lawsuit, the Court finds TWENTY THOUSAND
AND NO/100 ($20,000.00)  DOLLARS to be reasonable attorney's fees.
Because of the complexity and time consuming naﬁ._xre involved in the opinions
of the experts, the Court sats expert fees in this matter at ONE THOUSAND
AND NO/100 ($1,000.00} DOLLARS per expert.

The Court further awards, cdnsequentia! damages for inconvenience and
lack of use of the vessel for the past four years in the amount of TEN
'f‘HOUSAND AND NO/10Q ($10,000.00) DOLLARS per litigant which totals

TWENTY THOUSAND AN NO/100 ($20,000.00) DOLLARS.

SIGNED this A7 2y of wssz‘ Gretna, Louisiana.
b
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On appeal is a judgmentvnutwithstanding the verdict
(J.N.0.V.) disposition of a wrongful death matter in which
the jury had allocated fault 44 percent to Stephen Douglas
and 56 percent to the decedent, Stanton Stark. We amend
and, as amended, we affirm.

We are called upon to determine:

(1) Whether the trial court erred in failing
to credit GEICO for the Sl0,0QO paid by the auto liability
insurer, -State Farm; and

{2) Whether the trial court erred in granting

the J.N.0.V. in that (a} it erroneously reassessed percentages
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of negligence and (b} it erromecusly increased the guantum
award.

The record shows that on November 25, 1981, as
Stephen'Douglas was about to depart an evening party attended
by various neighborhood teen-aged males, Stanton Stark
walked up to the passenger door of Douglas’ vehicle. Besides
Douglas, three other males were inside the car. Shortly
after Stark approached, Douglas pulled away, made a U-turn--
in part, across a neighbor's lawn--and headed south down
Sandra Avenue towards Lafreniere Street. For whatever
reason, Stark, who had been positioned in the'open doorway
of the car, remained so positioned, riding on the door
sill as the car followed this path. After the car straightened
out on Sandra, Stark either fell or jumped off, struck
his head; and later died.

In addressing the initial issue, Qe note the
plaintiffs in this suit oppose GEICO, their uninsured/under-
insured motorist carrier. State Farm paid its §$10,000
liability limit for coverage on the Douglas a&to and was
dismissed at the close of the plaintiffs' case. Plaintiffs
concede that GEICO is entitled to a $10,000 credit for
the sum paid by State Farm. Calculated in the initial
judgment, the credit must have been omitted inadvarténtly
from the J.N.0.V. Accordingly, we amend the judgment of
the trial court to incorporate the $10,000 credit.

We now turm to the remaining issue and initially
a&dress whether the trial court errad in reassessing the
negligence of the parties. Tye jury found that Stark assumed
the risk of injury. It alsp specifically allocated fault

at 44 percent to Douglas and 56 percent to Stark. In casting
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s

its first and J.N.0.V. judgments, the court disregarded
this assumption of risk finding, canecluding that La. C.C.
art. 2323 more properly applied to assign degrees of fault.
In essence, then, the court determined that the finding

as to as;umption of risk was legally irrelevant. ’

The trial court based its conclusion on what

we consider dicta in Bell vl Jat Wheel Blast., 462 So.2d

166 (La. 1985) that indicates: .

In those types of cases in which
comparative fault principles may be
applied, the principles of article
2323 and 1its predecessors should be
applied by analogy so that the claim .
for damages recoverable shall be reduced
in proportion to the degree or percentage
of negligence attributable to the person
suffering the injury, death or loss.

« « . Purthermare, the adoption of

a system of comparative fault should,
where it applies, entail the merger

of the defenses of misuse and assumption
of risk into the general scheme of
assessment of liability in proportion

to faolt.

Id. at 172.
Our jurisprudence states that "The elements of

the defeﬁse of assumption of the risk are: (1) that the
plaintiff had knowledge of the danger; (2) that he understood
and appreciated the risk therafrom; and (3) that he voluntarily

exposed himself to such risk." Pritscher w. Chateau Golf

& Countxy Club, 453 sa.2d 964, 967 (La. App. 5th Cir, 1984},
writ denied, 460 S0.2d 604 (La. 1984). See also Beck v.
Boh Bros. Congtr. Co., 467 So.2d 1318, 1321 (La. App. Sth

Cir. 1985). Here, it appears that Stark had been drinking,
which might well have affected his knowledge of danger

or his appreciation of that danger. Moreover, the testimony
without exception indicates that Stark's approaching the

car and his behavior thereafter were unplanned and unanticipated.
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He had not planned to ride with Douglas, nor does it appear
that he was attempting to enter the car. The spontaneity
of Stark's behavior militates against his fully comprehending
the risks attendant. Finally, nowhere does it appear that
Stark knew that Douglas would start his car and drive away
with Stark clinging to its side. Once Douglas left, Stark
had no idea how far he would drive. Even if Stark hopped
aSoard once the car beg&n to move, it cannot be said that
Stark voluntarily assumed the risks of bouncing across

a neighbor's yard or of praceeding on down the street.
Stark was given no opportunity to get off during the course
of these maneuvers. Given the leanings of Bell and the
facts heféin, we find the court correctly concluded that
assumption of the risk was inapplicabla as a matter of

law.

We now turn to ﬁhe questions of whether the trial
caurt e?red in its reassessment of the percentdges of fault.
By the 1379 amendment of La. C.C.P. art. 1811 quantum may,
indeed, be altered b& J.N.0.V. provided that *based on
the evidence there is no genuine issue of fact." That
is, "where the trial court is convinced that, under the
evidence, reasonable minds could not differ as to the amount
of damages, 1t should have the authority to grant the appropridte
judgment notwithstanding the verdict.* La. C.C.P. art.

1811 comments. We also nate that this enunciated standard
applies to changes affgcting'the merits, more specifically,

the reassessment of fault. Blum v. New Orleans Pub. Serv.,

Inc., 469 So.2d 1117, 1119 (La. App. 4th Cir. 1985}, writ
denied, 472 So.2d 921 (La. 1986S5).
The trial court, in its reasons for judgment,

states, in part:
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Viewing the eviderice most favorable
to the party against whom the motion
is made. the court finds that defendant
failed to prove that plaintiff was
in any way at fault in becoming an
“outrider” on the vehicle, voluntarily.
All evidence preponderates to the finding .
that plaintiff found himself in a position
of imminent peril without sufficient
time to consider and weigh all circumstances
or the best means that may be adopted
to avoid the impending danger.

There was no evidence presented
which could substantiate a finding
-that the emergency was brought about
by any alleqed fault on the part of
Stanton J. Stark.

Tim Talbot testified that when Stanton
got to the car the lights and engine .
were off. Norman McKay testified that
the car was stopped when Stanton was
on the threshold.

It is clear from the testimony of
those present who could reéall the
particulars of how Stanteon came to
be on the auto that Stanton was positioned
between or/on the threshold and the
open car door when the wvehicle began
to move. The driver did not use reasonable
care in taking on its passenger; Stanton
had every right to assume that the
vehicle would not move until he was
safaly away or inside the vehicle,
It is also clear that once the vehicle
did pull forward Stanton was on the
horns of a dilemma . . . [frem which].
only hindsight and cool reflection
could have possibly provided a safe
escape. The law clearly does not heold
plaintiff to this standard of conduct.
See Carter v. City Parish Government(.]
423 So.2 80 (La. 1982). .

* & &

It is clear from the evidence -that
at the beginning of the scenario Stanton
Stark was nothing more than a pedestrian,
resting on the Douglas vehicle while
aobserving the activity of the occupants.
Stanton then involuntarily bacame an
“"outrider" on the vehicle because of
the svdden and unexpected movement
of the car. .

The court is of the opinion that
Stanton had every legal right to assume
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that there would be no movement of
the vehicle until he was safaly away
from, or inside of, .the vehicle.

Undex these circumstances, the court
concludes that Steven [sic] Douglas
breached the duty he owed to plaintiff
to exercise reasonable care in the
operation and control of his vehicle
and the risk of plaintiff's injuxy
was within the scope of that duty.
Inasmuch as Steven [sic] Douglas' negligent
conduct was a cause{-lin[-]fact of
the accident and resulting injuries,
he is liable to plaintiff.

We agree.

Regarding the final issue, quantum, we note the
trial court, in its reasons for judgment, states, "The
court is convinced that, under the evidence of this case,
reasonable minds could not differ as to the fact that a
much higher award of dam%ges was justified.® Again, we
agree. Recognizing the well-settled legal axiem that ﬁ
trial court has wide discretion in its award of damages,
we will not disturb such an award absent manifest errorx,
and we find none. Accordingly,_wé find no error in the
trial court's entry of the judgment N.O0.¥V. in favor of
the plaintiff.

) Other issues have been raised, which, we ‘find,
have no merit. .

For the reasons assigned, the judgment of the
trial court is affirmed, with the exception that this court
reduces the damage award by 510,000, which is the amount
State Farm Mutual Agtomobile Insurance Company, as the

insurer of StephenDouglas, has already paid the plaintiffs.

AMENDED IN PART, AND AS AMPNDED, AFFIRMED
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Appellant, Thomas Carullo, intervened in this action for
damages to protect his rights under a contingency fee contract
with the plaintiff. The trial court awarded him $5,000.00 on a
quantum meruit kasis for professional services rendered. WMr.
Cerullo hrings this appeal seeking ravievw of the adeguacy of the
amount avarded and requesting additional funds for reimbursement
of‘ outatanding advances for medical expensaes and costs related to

" the case.

In January, 1984, Polly Watts, the minor daughter of Judith
Watts, was injured when she fell in a dressing room of the J.C.
Penney store on lapaloo Boulevard in Jefferson Parish. Judith
Watts employed Thomas Cerullo to assert the claim. NMs. Watts
signed a cgntinqcncy fee contract with Mr. Cerullo and suit was
filed against J.C. Perney and its insurar, L:I;l;erty Mutual .

Insurance Company on January 25, 1985.
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In July, 1987, Ms. Watts discharged Mr. Cerullo and hired
Lawrence Hand to represeht her in the action for damages. Mr.
Cerullo filed a petition of intervention in November, 1988
saeking attorney’s fees and reimbursement of certain costs. The
lawsuit was settled out of court on Decembar 10, 1990 for a total
of $270,000.00; of which, $90,000.00 was withheld for paymént of
attorney’s fees. Mr. Hand received one-half of that amount, or
$45,000.00, lumediately and the remaining $45,000.00 was hald in
escrow pending consideration of and ruling on Mr. Cerullo’s
claim.

After a trial on the merits, Mr. Cerullo was awarded
$5,000.00 and the ramwaining $40,000.00 was awarqled to Mr. Hand.
The triai court gave .e:ccensive written reasons for judgment which
indicate that the award represents payment for thirty hours of
work at $125.00 per hour. The trial court stated that, "the
court finds that m.-.b Carulle’s contribution te the ultimate
resolution of the case was minimal, His sole accomplishment waa
to interrupt prescription.” Mr. Cerullo argues that the award ia
too low to fairly compensate him for his work.

The litigation record of the principal matter shows that M.
cetuup filed only one pleading, the initial petition. Service
on that petition was held and, in fact, naver accomplished. i{o
depositions were taken in the three years Nr. Cerullo had the
case. At trial, Mr. Cerullo testified that he did not kesp a
racord of the time he spent working on the case. He sulmitted a
reconatructed summary of hours worked, asserting that he gpent a
total of 263.25 hours.

At trial Mr, Cerullo stipulated that service on the petition
for damages was held, that there was no litigation using the
courts and, that there were no depositions or discovery of any
kind. He testified that ha spent time rasearching the case,
discussing the matter with the insurance adjuster and variaus
medical and legal experts. ui-. .Cerullo stated that he did not
move forward with the case because the irijured girl was only
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fourtesn at the time and he wanted to know the full extent of her
injuries befora ha settled the matter.

Mr. Cerullo introduced testimony from Or. Rick Saluga; a
chiropractor who treated Polly Watts for about three weeks. Dr.
saluga verified that, comnsidering travel time, eight to ten hours
would be a fair eatimate of time spent by Mr. Cerullo in
consultation. Donald Klein, an attorney, testified that Mr.
cerullo spent about ten hours discussi.nq the matter with him.

The record further shows that Mr. Cerullo wrote eight
letters to Liberty Mutual during the three years he reprecented
Ms. Watts. The last letter, written in March, 1986 contained a
demand for $175,000.00 to settle the claim. That demand was
rejected by the insurance company and & countgi' otfer of
§$15,000.00 wag made in August, 1986. The matter apparently did
not proceed beyond that, and in January, of 1987 Mr, Cerullo was
discharged.

Ms. Watts testifled that she had few meetings with Mr.
Carullo, and that these meetings usually took place ocutsida of
his office. She complained that Mr. Cerullo w# uncommunjcative
and that the limited communications were fraught with
misrepresentations.

When a party to a contingency fee contract discharges his
attorney before the fea is earnad, the attorney’s mandate is
_revoiced and the contract iz dissolved. Quantum meruit then
becomes the proper basic for recovery. gSaucier v. Haves bairy
Broducts, Inc., 373 So.2d 102 (La2.1978); ms_‘:-_nénar_m._u
New Orleans, 537 80.2d 1223 (La.App. 4th Cir.1989). In Toups v.
Prminis, 608 So.2d 246, 247 (La.App. Sth Cir.1392), this court
atated:

Under Saucior v. Hayes Dairy Products, Inc.,
373 So.2d 102 (La.1979), the attorney fee of
a discharged attorney is to be apportioned
accarding to the respective services and
contributions of the attorney’s work
performed and other xelevant factors as set
farth in Rule 1.5 of the Rules of
Professional Conduct; which provides in
pertinent part:

(a) 2 lawyaer’s fee shall be
reasonable. The factors to be
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conaidered in deternining the -
reasonableness of a fee include the

following:

(1) The time and labor required,
the novelty and difficulty of the
questions involved, and the skill
requisite to perform the leqal
service properly;

{(2) The likelthood, Lf apparent to
tha client, that the acceptance of
the particular employment will
preclude other employment by the
lawyer:

{3) The fee customarily chargad in
the locality for similar lagal
services;

(4) The amount involved and the
results obtained;

(5) The time limitations imposed by
the client or by the circurstances;

(6) The nature and length of the
professional relaticnship with the
client;

7) The experience, repytation, and
ability of the lawyer or lawyers
performing the sexvices; and

{8) Whether the fee is fived or
contingent.

Quantum merult means as much as is deserved. gpith v,

Meataide Trensit pines. Inc., 313 50.2¢ 371 (La.App. 4th

Cir.1975), writ denied, 318 50.2d 43 (La.1975). A quantum maruit

analysis proparly evaluates not merely tﬁha laws expended, but the

resillts and benefits obtained. gSmith v. Hestside Tranmit Lines.

Inc., supra; Keys v. Mercy Hosp. of New Orleans, supra, at 1225.

Therafore, recovery is limited to the actual value of tha service
rendered, Saucier v. Haves Dafry Products, Inc., supra; Keve VY.

Mercy Hosp. g:‘ Haw.Orieans, supra. '

‘The trial court gave oredence ta Ms. Watts testimony ;nd
found that she had ample cause to discharge Mr. Cerullo for his
lack of candor and failure to communicate. The court further
found that Mr. Cerullo took a "wait and see® approach to the ::ase
and should not be compensated fox that time. The court -further
found that the estimate of the hours epent, reconstructed after
the fact nn& offered at trial by Mr. Cerulls, was exaggerated.
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Given th; facts of this case we cannot hold that the trial
court abused its discretion in awarding Mr. Cerullo a total of

$5,000.00 in attorney’s faes.
Mr. Cerullec also complains that the court erred in failing

to award him 52,423.00' ae reimbursement for outstanding advances
for medical expenses and costs related to the case.. Mr. Caxzrullo
introduced copies of cancelled checlés mada out \;o Ma, Watts
totaling $425.00, two checks to the clark of court totaling
4$130,00 and several other checks for varions medical expensasg
totaling $68%.00. Those vosts total $1,244.00. Mr. carullo 'also
agks for reimbursement for an additional %$1,179.00 for litigation
costs guaranteed. The trial court judgment awarded Mr. Cerullo
reimbursement for the initisl f£iling fee but was silent as to the

qther costs..

Recently, in Dypuis v. Faulk, 609 So.2d 1190, at 1192,
(La.App. 3rd Cir. 1992), the court stated:

The Privilege for attorney's fees ig
granted by La. R.§. 9:5001 and R.S. 37:218.
Both statutes were anended by Aats 1989, No.
78 § 1, affective June 16, 1989, to include
the following definitions:

9:5002
B. The term tprofessional fees*, as .
ueed in this Section, means tha’ :
agreed upon fee, whethar fixed ox
contingent, and any and all other
anounts advanced by the attorney to
or on bebalf of tha client, as
permitted by the Rulea of
Professional Conduct of the
Louisiana- State Bar Association.

37:218
B. The term "fee", as used in this
Section, means the agreed upon fee,
whether fixed or contingent, and
any and all other amounts advanced
‘hy the attorney to or on behalf of
the allent, as permitted by the
Rulas of Proressionul conduct of
the Louisiana State Bar
association.

Tha Rules of Professional Conduct of the
Louisiana Bar Asgocfation with regard to the
advTxces made to a client are found ih Rule
1.8(e):

{e) A lawyer shall not provide
financlal assistance to a client in
connection with pending or
:zncenplated litigation, except

at:
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(1) A lawyer may advance court
costs and expenses of litigation,
the repayment of which may be
cantingant on the outcome of the
matter; and

{2) A lawyer representing an
indigent client may pay court costs
and expensaes of litigation on
behalf of the client.

Rule 1.8(e) embodies the former Disciplinary
Rule 5-103(B):

Disciplinary Rule 5~103(B)
provides: "yhile repressenting a
client in connection with
contemplatad or pending litigation,
a lawyer shall not advance ox
guarantee financial assistance to
his client, except that the lawyer
may advance or guarantes the :
expenses of litigation, including
court costs, expenses Of
investigation, expenses of medical
examination, and costa of obtzining
and presenting evidence, provided
the client remains ultimately
liable for such expenses."

In igi ogd:
Edwina, 329 So.2d 437 (La.1976)}, at page 446,
_the Supreme Court addreesed the praopriety of
advancing financial assistance during
representation of a client:

If an impoverished person is unable
to secure subsistence from sone
source during disability, he npay be
deprived of the only effective
means by which he can wvait cut the
necessary delays that result from
litigation to enforca his cause of
action. He may, for reascns of
scononic necessity and physical
need, be forced to settle his claim
for an inadequate amount.

The Dupuis court held that certain medical and living
expenses are now included a part of the "fee' for privilege
purposes. The court at 1193, further observagl -that:

«+«In extending tha privilege to caver such
advances, the legislature intended to
* overrule, at least in part,
ing, 376 Bo.2d 495

{La.19793).

In Calk, supra, the Louisiana Suprema
Court found that the word "fee" did not
include advances wihich are in the nature of a
loan, nor doss it include the payment or
reimbursement of expenses which, like medical
bills, constitute the client’s special
damages...
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We find that interpretation of the legislative intent to be

consistent with the changes made in the 1989 amendwents to LSA-

R.S. 371218 and LSA~R.S. 9:5001. Thus, we find tha trial court’s

judgment should be amended to award Mr. Carullc reimbursement of
advances made by him in furtherance of Ms., Watts litigation. we
do not find, nor has Mr. Cerullo suggested, jurisprudential
support for an award of funds secured but not pald to medical
praoviders.

For the foreqoing reasons the judgment of the trilal court is
amended to award Mr. Cerulle the sum of $1244.00 for;

reimbursement of funds advanced. Mr, Hand’s award 18 decreasad

by $1,244.00. In all other respacts the judgment is affirmed.

AMENDED AND AS AMENDED, AFFIRMED
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TWENTY-FQURTB JOUDICIAL DISTRICT COURT
PARISH OF JEFFERSON
STATE OF LOUISIANA
NO. 81-3248 DIVISION “A"

STATE OF LOUISIANA
VERSUS

LANE NELSON

FILED: DY.CLERK

ORDER
This matter comes before this Court on defendant, Lane

C. Nelson's, -Application for Post-Conviction Relief in which

he asserts the following claims for relief:
1) Jurors were improperly disqualified
for cause.

2} The State improperly was allowed to
exercise a peremptory challenge
against a juror who already had been
sworn in.

3) The trial court improperly interfered
with the voir dire interrogation of
the jury.

4) Petitioner was denied a fair and
impartial jury because the potential
jurors were not individually
sequestered during voir dire ex;mination.

5} Confessions made by the defendant
improperly were admitted into evidence.

G)v The trial court prevented petitioner
from defending against the charges
made against him and established an
irrebutable presumption on specific
intent in the State's favor by limiting
improperly his ability te QreSent

psychiatric testimony.
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B}

9}

10}

11)

12)

13)

14}

1761

Petitioner was deprived of due process
by his exclusion from a critical portion
of the trial.

The trial court improperly admitted
into evidence various inflammatory

and prejudicial photographs.
Prosecutorial misconduct rendered
petitioner’s trial fundamentally
unfair.

The trial court improperly called

the jury‘s attention to petitioner's
failure to testify during the guilt
phase of his trial.

Petitioner was deprived of effective
assgistance of counsel.

Petitioner was improperly sentenced

-to death on the basis of a single
aggravating circumstance that merely
echoed an element of the underlying
crime for which he was convicted.
Remarks made during the trial concerning
judicial review of the jury’'s
recormendation of a death sentence’
improperly reduced the jury's sense of
responsibility for the penalty imposed.
The trial court failed teo instruct the
jury that it could recommend a ;éntenca
of life imprisonment even if it found
the existence of one or more aggravating
circumstances and no mitiqating.
circumstances,

During its instructions to tﬁe jury
following the sentencing phase of the
trial, the trial court failed to define
for the jury the term "mitigating

circumstance*.
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18} The trial court failed to guide the jury
regarding the function to be played by
mitigating circumstances in detexmining
what sentence to recommend.

16) Petitioner's sentence is excessive and
disproportionaée and crvel and unusual.

17) Petitioner's sentence is arbitrary and
capricious.

18) Petitioner's sentence is invidiously
discriminatory.

19} Capital punishment is an excessive
penalty.

20) The cumulative effect of violations
of petitioner’'s rights is in itself a
violation of petiticner's constitutional

rights.

STATEMENT OF THE EACTS

on July 23, 1981, at azbout 7:00¢ P.M., 2 traffic
accident occurred on Interstate 10 in Madison County,
Florida. Trooper Homer Melgaard investigated the accident,
which invelved a disabled truck hit in the rear by.an
aotomobile, despite the truck driver's efforts te flag
traffic. Witnesses at the scene advised Trooper Melgaxd
that two men walking down the road had been in the
automobile, One of them, Lane C. Nelson, was arrested for
operating a motor vehicle under the influ;nce of alcoholie
baverages and both he and his companion, Robert Wihelm, were
taken to the Madison County jail. Because Traoper Melgaard
had to wait for a wrecker, the three of them reached the
jail between 8:30 and 8:45 P.M. yelqaard requested a
breathalyzer test on Nelsoﬁ vhich showed a .24 reading. In
the course of doing his paperwork on the accident report,
trooper Melgaard engaged Nelsen in a geﬁeral conversation
and inquired about the ownership of the vehicle. Nelson
said he had borrowed the rented automcbile from a friend in

3 -
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Louisiana to go to the store. During the conrversation,

Nelson volunteered: “Looking at me, you do not think I would
kill anybody.® At this point, Trooper Melgaard ended the
conversation and summoned Officer William Pheil, who gave
Nelson his Miranda rights at approximately 10:00 P.M, After
those rights were fully explained and Nelson signed a
waiver, the officers btegan to question him.

Nelson had been hitchhiking ta New Orleans when he was
picked up by Beauvais Randall in Bunkie, Louisiana. Randall,
apparently a transvestite, was dressed like a woman. On
their way to New Orleané. Randall, sensing the defendant had
little money, offered to pay Nelson $50.00 to take pictures
of him in women's clothing. Following their arrival at
Randall's apartment in Jefferson Parish, the two men went to
sleep. Randall slept in his bedroom and Nelson slept on the
living room couch.

Nelson was still sleeping the next morning when he was

, awakened by Randall, who was dressed in a black negligee.
Randall demanded that the defendant begin the propased
photograpﬁy session immediately. He asked Welson to bind
him with ropes in varjous positions that were modeled after
certain magazine photogrephs and then to take the photo-

"graphs of him in those positions. During much of this
period Randall used a falsetto voice and, as part of his
sexually deviate nature, accused the defendant several times
of planning ta beat ¢r even kill him. Lane Nelson was
repulsed by Randall's behavior, but nonetheless agreed to do
as he was asked in return for the $50.00 he had been
promised.

After one or two hours of the photography session,
defendant asked Randall to advance him $20.00 from the )
proposed $50.00 payment so thaf he could buy semething to
drink. Randall agreed, and Lane Nelson went to a nearby
canvenilence store, where he purchased two six-packs of
16-ounce cans of beer, and a pint of vodka. During the

remainder of the afternoon, Nelson consumed all of these

alcoholic beverages.

PORT000000198



1764

Qne or two hours after ¥elson went tc the store,
Randall stated that he wished to perform oral sex on him.
When the defendant hesitated, Randall offered to pay hinm.
Nelson, who had not had any previous homosexual encounters,
was extremeiy distressed by this occurrence, but he was so
intoxicated and depressed by this time, that he let Randall
do as he pleased.

Shortly after this incident, Lane Nelson and Randall
left the apartment to go to a nearby Pizza Inn, where Nelson
consumed more alcohol, specifically, an entire pitcher of
beer. During their time at the restaurant Randall told Lane
Nelson a series of stories, trying to impress uéon Nelson
that Randall was almost uncontrollably vioLent.ﬁ They then
returned to the apartment, at which point Nelson decided he
wanted to wash his clothes in the complex‘s laundromat.
However, before he left to do the laundry, Randall asked
that the defendant tie him go the bed and leave him there.

While doing his laundry, Lane Nelson finished the last
of the beer and the vodka and began to think of possible
methods of escaping from Randall, and his sexual practices,
as well as his apparently violent nature. He recalled that
Randall previously had explained that the car>in which they
had been riding was a rental vehicle being paid for by
Randall's employer and that the car had not been returned in
a2 timely fashion to the rental company. Lane Nelson decided
to use the car to get away from the situation.

At about 6§:30 P.M. that same evening. Lane Nelson
returned to the apartment from the laundromat in & drunken,
agitated state and informed  Randall, who still was tied to
the bed, that he planned to take the car and leave the New
Orleans area with it. Randall protested in a falsetto voice
and accused the defendant of wanting to kill him. At this
point Lane Nelson "flipped out...and just stabbed him" with
a knife. Randall asked for medical help, but Nelson stabbed

him several more times because he did not want to “"see him

-5 -
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in pain or nothing.” Randall died as a result of the stab

wounds.

Following the stabbing, Lane Nelson took Randall's car
keys and about 365.00 from tﬁe aparteent and began to drive
toward what he believed was Florida. After about two hours
of driving drunkenly, Nelson fell asleep at a roadside rest
area. Nelson learned the next morning that he had been
driving west, rather than eaﬁt, so he changed his direction
and headed towards the Florida Gulf Coast. At about 7:00
P.M. that evening the car, helding Lane Nelson and a
hitchhiker, collided with the rear of a disabled truck on
Interstate 10 in Madison County, Florida. This is when Lane
Nelson was arrested for operating a motor vehicle under the
influence of alcoholic beverages.

Subsequently, the defendant was charged by indictment
in Jefferson Parish, Louisiana with the crime of first
degree murder. After a trial by jury he was found “"guilty"
as charged and received the death penalty.

CLAIM T

Defendant's first c¢laim is that the jurors in his case
- were improperly disqualified for cause.

Defendant agserts that jurer LaCrouts was improperly
disqualified for cause, Juror LaCroutsttated that she
would he able to oconvict the defendant if the State had
proven his guilt beyond.'a reasonable doubt, but she might
not be able to consider imposing the death penalty.

‘befendant claims that the exclusion of juror LaCrouts solely
because of her conscientious or religious scruples against
the death penalty caused his trial jury te be unrepresent-
ative and biased in favor of the prosecution. The issue of
whether the exclusidn of jurors from the guilt/innocence
phase of a trial in a bifurcated trial system, who are not
death qualified, results in juries which are more likely to
convict, and whether the exclusion of such jurors denjes the
defendant his right to a trial by jury from a representative

cross-section of the community was discussed by the United
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States Supreme.Court in Lockhart v. McCree, 106 S.Ct.

1758{1986). The United States Supreme Court held that
States are not prohibited from death qualifyving juries in
capital cases. The Court stated that in order te find that
.a jury does not represent a fair cross section of the
community, a distinctive greup in the community must have
been systematically excluded. 1In ‘the case at bar there wvas
no distinetive group which was excluded from defendant’s
jury; therefore, dafendant was tried by a Jjury which was
representative of the community at large,

Defendant claims that juror Kippefs should not have
been excused for cause.because the juror informeQ the Court
that he would give the defendant 2 bouquet of-flowers "if he
murdered a queer.” Trial trahscript, January 5, 1982,
p.174, lines 20-22; p.175, lines 1-2. It is defendant's
ccntgntion that the Court should have allowed juror Kippers
to be queétioned further and informed that he had a duty to
view the case impartially and put aside his personal views,
bEforerhe was excused for cause. A review of the record.
shows that no objection was made by defense counsel vhen
juror Kippers was excused. Under LSA~C.Cr.P. Article 841,
an error cannot be availed of after verdict unles§ it was
objected to at the time of its occurrence. Therefore, the
defendant is barred fram asserting this claim.

Deferdant contends that the failure of the Court to
sequester jurors individvally during voir dire questioning
prejudiced the defandant. quendant staies that the jurors
were dissuaded by peer pressure and fear of embarrassment
froﬁ responding truthfully to the questions asked of them.
A review of the record reveals that the jurors were allowed
to individually approach the bench, if they So desired, and
speak privately with the Court. Therefore, this claim is
unsuhstantiated.

Accordingly, the court finds that defendant‘s first

claim is without merit.
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CLATIM IT

In defendant‘s second claim he contends that the State
was improperly allowed to exercise a peremptory challenge
against a juror who had already been sworm in. This issue
was fully litigated on appeal and found to be without merit.
State v. Nelson, 459 So.2d 510, at p.515({La,1984).
Accordingly, this Court finds the defendant's second claim
without merit.

CLAIM 111

Defendant's third claim i{s that the trial court
interfered with the voir dire interrogation of the jury.

As an example, defendant cites the incident concerning
juror LaCrouts. Juror LaCrouts informed the Court that if
the defendant were convicted she would not be aBle to
consider imposing the death penalty upen him. It is
dafendant's contention that following this remark by the
juror, the Court restricted defense counsel's examination of
the juror and immediately excused the juror. A review of
the record reveals that the Court allowed defense counsel to
pursue questioning juror LaCrouts in order to determine the
reasons why she was unable to consider imposing the death
penalty. Trial transcript, January 5, 1982, pgs.243-247. At
one point the Court asked, "Does anybo&} wish to ask any
questions?® Trial transcript, January 5, .1982, p.246, lines
9~10,

Defendant also asserts that there were several othexr
occasions, similar to the incident with juror LaCrouts in
which the trial court restricted the scope of examination of -
the Jurors., A thorough review of the record shows that this
claim is unsubstantiatéd.

Accordingly, the Court finds defendant's third claim
without merit.

CLAIM IV

In defendant's fourth claim he asserts that he was
denjed a fair and impartial jury because the potential
jurors were not individually sequestered during voir dire
examination. It is defendant's contentien that since the

-8 -
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jurors were questioned in front of the entire jury pool they
were not able to answer the questions truthfully because of
peer pressure and the fear of embarrassment.

In accordance with Louisiana jurisprudence, the burden
is’ on the defendant to show special circumstances indicating
why individual voir dire is warranted. State v. Monroe, 397
S0.2d4 1258(La.1981}, cert, denjed, 103 S.Ct, 3571(1983),
rehearing denjed, 104 S.Ct. 36(1983); State v. Dominick, 154
So0.2d 1316 (La.1978). Defendant alleges that hils case
necessitated inquiry into sensitive topics such ag
homosexuality, sexual deviation and perversion. Therefore,
individual voir dire was necessary.

The racord shows that jﬁrors were individually allowed
to approach the bench and ask or. answer questions. There
was no embarrassment because the jurors had an opportunity
to confer with the Caurt in private.

Accordingly, the Court £inds the defendant‘s fourth
claim without merit.

CLAIM V

Defendant's fifth claim is that confessions made by the
defendant were improperly admitted into evidence. This
issue wag fully litigated on appeal and found te be without
merit. State v. Nelson, 459 So.2d 510; at pgs.514=515
(La.1984) . Accordingly, this Court finds the defendant's
£ifth claim without merit.

CLATH VI

In defendant‘s sixth claim he contends that the trial
court prevented him from defending against the charges made
against him and established an irrebutable presunption on
specific intent in the State's favor by .improperly limiting
his ability to present psychiatric testimony.

This issue was fully litigated on appeal and found to
be without merit. State v. Nslson, 459 So.2d 510, at pgs.
516-517(La.1984), The Supreme Court of Louisiana held:

...Evidence of a mental defect which does

not meet the MfNaughten definition of
insanity cannot negate a specific intent

-9 -
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to commit a crime. State v, Rideau, 193

So.2d 264(1966)}.

Defense counsel focused his inquiry on
whether defendant on the day of the murder
had the mental capacity to form the requisite
specific intent to murder. The trial court
disallowed questions designed to elicit expert
opinion about defendant's ability to have a
spacific intent to murder on the day of the
crime. The court agreed that the experts
could be asked hypothetical questions based
on the facts in evidence about Nelson and
specific questions about his mental capacity
at the time of the offense. Defense counsel
refused to accept the court's parameters for

his questioning.
This Court declines to review the constitutionality of
the above ruling rendered by the Supreme Court of Louisiana

in this matter.

Accordingly, the Court finds defendant's sixth claim
without merit.

CLAIM VIA

In defendant'’s claim six A, defendant asserts that he
was deprivad of due process by his exclusion from a critical
portion of the trial.

The portion of the trial defendant refers to is
discussions between defense counsel, the State and the
Court. A review of the record and trial transcript shows
that these discussions, which were either in chambers or at
the bench, consisted solely of legal argument between the
‘éttorneys and the Judge. Therefore, the Court finds that it
was not necessary that defendant be present at this
non~critical portion of the trial.

Accordingly, the Court finds that defendant‘s claim six

¢

A is without merit.
CLAIM VIT

Defendant’s seventh claim is that the trial court
improperly admitted into evidence varicus inflammatory and
prejudicial photographs.

This issue was fully litigated on appeal and found to

be without merit. State v. Nelson. 459 So.2d 510, at p. 516
(La.1984}. The Supreme Court of Louisiana stated that "The

- 10 ~
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probative value of the photographs is not outweighed by
their prejudicial effect.”

Accordingly, the Court finds defendant's seventh claim
without merit.

CLAIM VITT

In defendant's eighth ¢laim he asserts that
prosecutorial misconduct rendered his trial fundamentally
unfair.

Defendant argues that during voir dire examination the
prosecutor referred to photographs, which the jurors would
view during the course of tﬁe trial, as distasteful and
gory. It is defendant’s contention that the prosecutor
began the trial with an emotional appeal to the jurors.

Defendant states that during voir dire examination, the
prosecutor told the jurors that during the trial they would
have to make a decision concerning the defendant's life.

» Deferidant arques that this comment made it appear to any of
the jurors chosen that they would have to find defendant
guilty of first degree murder.

Defendant contends that during opening statement the
prosecutor referred to prejudicial material that she knew
would not and could not be admitted into evidence and by
doing this, she inflamed the jury's pa;;ion against the
defendant.. Defendant argues that during the State's
rebuttal a:gumunt,,the prosecutor tried to impugn
defendant‘s character by referring to the victim'as a
degenerate and implying that the defendant was also a
degenerata.

’ In Lounisiana jurisprudence before an allegedly
prejudicial arqument requires reversal, the reviewing court
must be thoroughly convinced that the jury was influenced hy
the remarks and that such remarks contributed to the
verdict. .State v. Byrne, 483 So.2d 564 (La.lSBé), fehearing
denied, 107 S.Ct. 243 (1986}; State v. Jarman, 445 So.2d

1184 (La.l984).

- 11 -
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The Supreme Court of Louisiana and the United States
Fifth Circuit Court of Appeals have previocusly held that
erroneous statements by the prosecution during closing
argument would constitute harmless error in light of the
trial court‘'s curative admonition to the jury and the
strength of evidence against the defendant. U.S. v. Nation,
701 F.2d 31 {Sth Cir.1983), cert.denied 104 S.Ct. 175(1983};
U.S. v. Grapp, 653 F.2d4 189(5th Cir.1981}); State v. Pierce,
422 So.2d 1157{La.1982}; State v. Felde, 422 So.2d
370(La.1982), 103 s.Ct. 1903(1983).

At one point in the trial, the.prosecutor during his
rebuttal argument in response to defense‘s closing argqument
stated that defense counsel's "function in life, or with
this defendant, is to make inside look out, black look
white, up seem down ~ confuse and befuddle the issue,
whatever you want to do." Trial transcript, Janvary 7,
1982, p.10l, lines 20-22, The court instructed the jury to
disregard the remark and the prosacuter apologized.b The
Supreme Court of Louisiana stated, "Any influence from the
imprqper remarks was cured by the precauvtionary instruc-
tion." State v. Nelson, 459 So.2d 510 at p.517(La.1984).

Defendant asserts that remarks made by the prosecutor
during voir dire examination, opening statement and rebuttal
argument were prejudicial and unduly influenced the jury.
This.argumenh has no merit in light of the fact that the
court géva the fallowing instructions to the jury: :

Statements and arguments made by the
attorneys are not evidence. In the
opening statements, the attorneys are
permitted to familiarize you with the
facts they expect to prove. In closing
arguments the attorneys are permitted
to present for your consideration their
contentions regarding what the evidence
, has shown or not shown and what.
conclugions they think may be drawn
from the evidence. The opening
statements and the closing arguments
are not to be considered as evidence.
You are not to be influenced by
sympathy, passion, prejudice, or public

opinion. You are expected to reach a
just verdict.

- 12 -
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Trialvtransc:ipt, Jaﬁuary 7, 1982, page
105, lines 2-10.

The Court has thoroughly reviewed the entire trial
transcript and is of the opinion that the improper remarks
complained of by the defendant did not result in any
prejudice to the defendént, in light of the Court's
admonition anrd instructions to the jury and the strength of
evidence against the defendant.

Accordingly, the Court finds defendant's eighth claim
without merit. ]

CLAINM IX

In defendant's ninth claim he contends that the trial
court improperly called the jury's attention to his failure
to testify during the gquilt phase of the trial.

A review of the trial trarseript reflects that after
the Bill of Indictment was read the Court read La.R.S.14:3¢
and its responsive verdicts to the jury. The Court then
informed the jury of the manner in which the trial would
proceed. The Court stated, "gecond, the State will then
introduce evidence intended to support the charges contained
in the Bill of Indictment which you heard read a moment ago.
Third, after the State has presented Lts evidence, the
defendant may also present evidence, but the defeandant is
not required to do so.” Trial transeript, January 6, 1982,
page 31, lines 18-26. It is a correct statement of law that
the defendant is not required to present evidence. .
5efendant in no way écﬁld be prejudiced by this statement
made by -the Court.

Defendant contends th;t a part of the Court's
instructions given the jury before their deliberation
referred to the petitiqner‘s right to remain silent and his
failure to testify. The Céhit's instruction was as follows:
“The defendant is not required by law to call any witnesses
or produce any evidence. The defendant is .not required to
testify. No presumption of gquilt may be raised and no

inference of any kind may be drawn from the fact that the

- 13 ~
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ceiendact ¢id not testify.* Trial transcript, January 7,
1382, p.105, lines 11-13. The preceeding charge which
was given to the jury in the instant case is properl
Nowhere did the Court comment on defendant(s vailure to
testify. Defendant was not prejudiced by this statement
made by the Court.
‘ Acéordingly, the Court finds defendant’'s ninth claim
without merit.
CLAIM X

In defendant's tenth claim he contends that he was
deprived of effective assistance of counsel.

The éourt has chosen to address this claim in relation

to the two phases of trial: the guilt/innocence phase and

the sentencing phase. )
A. The guilt/innocence phase
This Court has thoroughly reviewed the court record,
the trial transcript, and the transcript of the evidentiary
hearing to determine if the defendant was deprived of
effective assistance of counsel according to the standard

set forth by the United States Supreme Court in Strickland

Y. Washington, 104 S.Ct., 2052(1984}). A defendant has the
burden of proving that the ineffective assxstance of counsel
which he alleges not only provided the possxbllity of
prejudice, but that it worked to his actual and substantial
disadvantage in the outcomeé of the case. Defendant has nat
met this burden of proof in the instant case. )

Assuming arguendo, that minor errors were made by the
defense counsel during ‘the guilt/innocence phase, these
exrors could have had enly an insubstantial and
insignificant impact on the jury. Furthermore, defendant's
guilt was so irrefutably evident that an acquittal would
have been an unreasonable event basad upon the entire
record.

Accordingly, the Court finds defendant's tenth claim as

regarding the guilt/innocence phase in this case to be

without merit.

- 14 ~
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B, The sentencing phase

It is the opinion of this Court that a capital
sentencing hearing in Louisiana, such as the one in this
case, is very similar to a trial. In Strickland v.
Washington, 104 S.Ct. 2052 (1984) the United States Supreme
Court reviewed a petition for habeas corpus filed by a
defendant who had received the death penalty for a murder
conviction and assérted that he had been denied effective
assistance of counsel. The Supreme Court held:

A capital sentencing proceeding like the

one involved in this case, however, is

sufficiently like a trial in its

adversarial format and in the existence

of standards for decision..., that

counsel's rele in the proceeding is

comparable to counsel‘'s role at trial - to

ensure that the adversarial testing process

works to produce a just result under the

standards governing decision. Por purposes

of describing counsel's duties, therefore,

Florida‘s capital sentencing proceeding

need not be distinguished from an ordinary

trial. Strickland, 104 S5.Ct. at 2064.
Therefors, this Court will review defense counsels' actions
at the sentencing phase of defendant's trial, according to
the duties expected of counsel at trial.

Defense counéal presented only thres witnesses at the
sentencing phase of the trial. The witnesses were: Dr.
Shraberqg, Linda Nelson, who is the defendant's sister, and
the defendant. One of the defense counsel, Mr. Samuel
Stephens read to the jurors the testimany of Dr. Richoux,
which had been transcribed at the defendant's sanity
hearing. At the evidentiary hearing in this court, Mr.
Samuel Stephens was questioned as to why Dr., Richoux was not
present‘at the sentencing phase of the trial. His reply was
"Because I believe he was unavailable and I {did) not have
him under a continuing subpoena.® Evidentiary hearing
transcript, November 11, 1996, p.126, lines 23-25.

At the evidentiary hearing, Mr. Samuel Stephens
testified that in his opinion the deferdant had committed
the crime of manslaughter. Therefore, his preparation for

trial consisted of a manslaughter defense. Evidentiary
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hearing transcript, November 11, 19€6, p.ll0, lines 15-22;
p.111, lines 14-18. It is clear from a reading of the trial
transcript and the information obtained at the evidentiary
hearing that defense counsel had not prepared for the
penalty phase of the trial because they thaught there would
be none,

In Strickland v. Washington, 104 S.Ct. 2052(1984) the

United States Supreme Court developed a two pronged test to

determine if counsel's assistance was so defective as to

require reversal of a conviction or death sentence.
First, the defendant must show that counsel's
performance was deficient. This raquires
showing that counsel made errors so serious
that counsel was not functioning as the
“counsel” guaranteed the defendant by the
Sixth Amendment. Second, the defendant must
show that the deficient performance prejudiced

. the defense, This requires showing that

counsel's errors were s0 serious as to deprive

the defendant of a fair trial, a trial whose
result is reliable. Strickland, 104 S.Ct. at

2064.

In assessing counsel'’s performance hindsight is not an

accurate tool.
A court deciding an actual ineffectiveness
claim must judge the reasdnableness of
counsel's challenged conduct on the facts of
the particular case, viewed as of the time
of counsel's conduct. Strickland, 104 S.Ct.
at 2065.

The facts of this particular case are that Lane Nelson
had been indicted for the f£irst degree murder of Beauvais
Randall, At trial, defense counsel presented the defense of
ihtoxicatign under La.R.S. 14:15. However, the jury found
that the defendant's intoxicated condition did not preclude
the presence of the specific criminal intent necessary for
the commission of first degree murder. The jury found the
defendant guilty of first degree murder.

Once the defendant was found guilty of first degree
murder it was the role of defense counsel to present as much
mitigating evidence as they could so that thsir cliemnt would
have a chance to escape the death penalty. It seems logical

that they should have realized that thers was a possibility

the defendant may be convicted of first degree murder and
- 16 -
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that they would have investigated and thoroughly prepared to
present the mitigating circumstances in faver of the
defendant, cne of those circumstances being the defendant's
intoxication. However, this was not the case as
demonstrated by the testimony of defense attorney, Mr.
Samel Stephens, at the evidentiary hearing held in this
matter. ‘

When asked, “Would you describe the pre~trial
investigations you did in the case?" Mr. Samuel Stephens
replied, "It was not very much. I did not think it was too
complex. The whole case against Lane revolved mostly around
the statements that he had given thebpolice authority from
. Jefferson Parish and in the state of Florida. The whole
defense was to try to attack that statement and failing that
try ta give some justification for his actions.* ’
Evidgntiary hearing transcript, Nevember 11, 1986, p.l04,
lines 20-28; p.105, line 3. .

Kr. Samuel Stephens was asked the following question,
"buring the sentencing phase of the trial what did you do to
prepare for the sentencing phase of the trial?“ AHis reply,
"Interviewed ﬁr. Nelson's sister who was in California and
talk with Lane here and generally going over the family
background and trying to show the jury“that he did not have
any criminal past." Evidentiary hearing transcript,
November 11, 1986, p.122, lines 23-29; p.123, line 3.

Defense counsel-only presentad one witness Eo show
defendant's lack of criminal past -~ his sister. Defense
counsel’'s examination of defendant's sister was sgperficial
and ineffective. He asked the witness if she and the
defendant grew up together in their parent’s home to which
shg replied yes. Defense counsel asked her about the deaths
of their parents and defendant's reaction to those deaths.
Defense counsel asked defendant's sister, Linda Nelson, if
she had ever known her brother to be a violent person to
which she replied no. Defense counsel never even questioned

the witness concerning defendant's lack of a criminal past.
-17 -
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In the evidentiary hearing which was held in this
matter, the Court for the first time learns of defendant's
background. The Court is made aware that the defendant grev
up in an environment where his parents were alcoholics and
they physically abused each other and his mother abused him.
Evidentiary hearing transcript, Navember 13, 1986, p.60,
lines 5~24; p. 77, lines 17-29; p.78, lines 1-15. This
information comes'from the testimony of Barbara Langedyk,
the defendant's aunt. She was not contacted by either of
the defense counsel to testify at the sentencing phase of
the defendant's trial. Had she been contacted she would
have been willing t¢ come to Louisiana to testify.
Evidentiary hearing transcript, November 13, 1986, p.88,
lines 27~29; p.89, lines L-4.

Linda Benisek (formerly Linda Nelson), the defendant's
sister, testified in her deposition which was held oh June
14, 1986 in Torrance, California that the defendant became
involved with drugs as an adolescent. Deposition of Linda
Benisek, June 14, 1986, p.12, lines 20-28; p.13, lines 1-12.

At this same deposition, Linda Benisek testified that
when the defense counsel phoned her and asked her to come
to New Orleans and testify at her brother‘s trial he didn‘t
explain what she might be testifying ab;ut. She also
tegtified that at the time she was contacted by phone the
defense counsel never inguired if there were any other
witnesses who might be able to testify for the defendant:
Deposition of Linda Benisek, June 14, 1986, p.22, lines
19~28; p.23, lines 1-3.

Nancy Sullivan, a friend of the defendant's testified
at the evidentiary hearing that the defendant had a dﬁinking
problem. E&identiary hearing transcript, November 13, 1986,
p.138, lines 18-20.

The faet that the deféndant had grown up in an abusive
home, that his parents were alcoholics, and that he had
problems with drugs and alcohol was never revealed to the

jurors at the sentencing phase of defendant's trial. The
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information was not available because the defense counsel
did not investigate defendant’s background and had made no
attempts to contact friends of the defendant from Florida
and the Army and family wmembers, other than defendant's
sister.

During the evidentiary hearing the following colloquy
took place between Mr. Samuel ﬁtephe§s and ‘Mr. Robert
McGlasson, one of the attorneys representing the defendant
in his application for post-conviction relief:

Q. Were you aware that prior to the
trlal of other members of Mr.
Nelson's family and other friends.

A. He mentionad he had relatives out
west.

Q. Are you aware that he had -a
grandmother in California?

A. I beliave he told me he did.

Q. Did you interview or attempt %o
speak to her?

A. No.

Q. Are you aware that he had an
: aunt jin California? .

A. He told me.

Q. Did you interview or attempt to
speak with her?

A, No.

Q. Were you aware of any cother family.
members or friends? )

a. I knew he had a girlfriend in
Plorida.

Q. 0id you speak with her or interview
?

A. No.
Evidentiary hearing transcript, November 11, 1986, p. 123,

lines 4-22,
“It is the duty of the lawyer to conduct a prompt

investigation of the circumstances of the case and explore
all avenues leading to facts relevant to guilt and to a
degree of guilt or penalty.” American Bar Association

Project on Standards for Criminal Justice, Standards

- 19 -
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Relating to the Prosecution Function and the Defense
Function, Sec.d.l(tentative draft 1970). The United States

Court of Appeals, Eleventh Circuit in Goodwin v. Balkconm,

6§84 F.2d 794 {1982) held that "At the heart orf effective
representation is the independent duty to investigate-ind
prepare. Counsel have a duty to interview potential
witnesses and make an independent examination of the facts,
circumstances, pleadings and laws involved." Id. at p.60S.

The United States Supreme Court stated in Strickland, 104

§.Ct. at 2066, "In other words, counsel has a duty to make
reasonable investigations or to make a reasonable decision
that makes particular investigations unnecessary." A review
of the record and all transcripts demonstrates that defense
counsel faor Lane Nelson made practically no efforts go
develop information which would have been helpful to the
defendant at the sentencing phase of his trial.

Mr. Samuel Stephens testified at the evidentiary
hearing that the only experts he intended to use at the
sentencing phase of the trial were the two court-appointed
psychiatrists. Evidentiary hearing transcript, November 11,
1986, p.124, lines 27-28; p.l12S, lines 3-5. Yet, defense
counsel did not have Dr. Richoux under a continuing
subpoena. Evidentiary hearing t:anscript, November 11,
1986, p.126, lines 22-26,

‘Prior to the trial of the defendant there were two.
sani?y hearings held. in this matter in accordance with
c.cr.p. Art, 650 since the defendant had entered a combined .
plea of “not guilty and not guilty by zeason of insanity®.
On November S, 1981 a sanity hearing was held to determine
defendant's mental capacity at that time to assist his
counsel in the trial of this Jatter. On Rovémber 12, 1961 a
sanity hearing was held to determine the defendant's mental
condition as of the time of the offense.

When Dr. Richoux was unavailable for the sentencing

phase of defendant's trial, Mr. Samuel Stephens read the
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psychiztrist's testimany from the sanity hearing which was °
held on November 12, 1981.

Defense counsel's examination of Dr. Shraberg at the
sentencing phase of the trial was cursory and superficial.
The Court finds that this may be related to their lack of
preparation with the psychiatrist. At the evidentiary
hearing, Dr. Shraberg was asked if he had participated in
any discu;sions with counsel before hé testified at the
sentencing phase of defendant's trial. He said he spoke
with defense counsel in the courtroom while the jury was out
" of the courtroom. Dr. Shraberg also stated that his
complete testimony at the sentencing phase of the trial toak
only filve or ten minutes. Evidentiary hearing transcript;
November 11, 1986, p.83, lines 9-25.

Defense counsel did not question Dr. Shraberg
concerning the mitigating circumstances in this matter. #r.
James Weidner questioned the psychiatrist by reading to him
the testimony he had previously given in the sanity hearing
held on Navember 12, 1981 and inquiring if this was stjill
his opinion., Trial transcript, January 8, 1982, p.25, lines
16~29; p.30, lines 1-14, Dr. Shraberg's comments concerning
what he was asked at the sentencing phase of the trial are
as follows: "Defense counsel asked me é few simple questions
concerning whether Mr. Nelson was depressed, intoxicated
and grieving at the time of the crime, to which I answered .
affirmatively. They-did not ask me to explain or elaborate
upon any of these conclusions, nor did they ask me any
questions concerning haw these factors related to Mr.
Nelson's actions and intentions at the time of the crime...®
Attachments to Application for Post-Conviction Relief,
Affidavit of Dr. Shraberg, Exhibit H, p.4.

It appears that defense counsel did not fully
understand the meaning of the senténcing phase of the trial.
Defendant had already been found sane. Defendant had
already been found guilty of first degree murder. In the

sentencing phase, it was defense counsel's responsibility to
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present evidence favorable to the defendant so the jary

would not sentence him to death.

Defense counsel failed to present mitigating evidence
in accordance with La.C.Cr.P. Art. 905.5, Mitigating
Circumstances. Sections a, b, and e apply to the case at

bar,

(a} The offender has no significant
prior history of criminal activity;

{b) The offense was committed while the.
offender was under the influence of
extreme mental or emotional disturbance;

{e} At the time of the offense the
capacity of the offender to appreciate
the criminality of his conduct or to
conform his conduct to the requirements
of law was impaired as a result of
mental disease or defect or intoxication;

Defendant, Lane Nelson has met the first stage of the

Strickland test - that counsel's performance was deficient

and his errors were so serious that counsel was not
functioning as the “counsel" guaranteed by the Sixth

Amendment. The second stage of the Strickland test is that

the defendant must show that the deficient performance
prejudiced the defense. “The defendant must show that there
is a reasonable grobability that, but for counsel's
unprofessional errors, the result of the proceeding would
have been different. A reasonable pfob;bllity iz a
probabil;ty sufficlent to undermine confidence in the
outcome.” Striqkland, 104 S.Ct. at 2068. When a defendant
challenges the death.sentence, such as Lane Nelson is in’
this case, "the question is whether thexe is a reasonable
probability that, absent the errors, the sentencer -
including an appellate court, to the extent it independently
reweighs the evidence - would have concluded that the
balance of‘aggravating and mitigating circumstances did not

warrant death." Strickland; 104 S.Ct. at 2069.

At the evidentiary hearing Dr. Shraberg explained in
detail how alcohol intoxication affects the mental

functioning of individuals. He discussed that intoxication
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causes impairment in one's judgment and that ome's impulse
cantrol may be reduced as a result of this impairment.
Evidentiary hearing transcript, Noyember 11, 1986, p.70,
lines 3-15. It was his belief that Lane Nelson's impulse
control was reduced due to alcohol intoxication and the
amount of anger and grief which the defendant was
experiencing at the time. Dr. Shraberg stated, "And, my
opinion, unfortunately, the type of interactians that went
an was rather bazaar ([sic}) and the interactions hetween the
victim and Mr. Nelson more or less lit a fuse and having the
alcohol was like gasoline had a fuse which caused the
explosian.® Evidentiary hearing transcript, November 11,
1986, p.71, lines 14-19.

At the avidentiary hearing in this matter, Dr. Richoux
testified that he believed the defendant was grossly
intoxicated by alcohol at the time of the offense.
Bvidentiary hearing transcript, November 11, 1986, p.154,
lines 14-15. Dr. Richoux explained that alcohol may affect
mental functioning in a variety of ways. Alcohel is a
central nervous system depressant and diminishes many brain
functions. 1In his testimony, Dr. Richoux stated:

Basically, vwhat we 2re talking abaut is
this process by which urges, impulses,

or feelings, which have originated in
other sentries in the brain a#re monitored,
examined by the highar cordical function
and subject to censorship one might say.
Higher cordical function enables the brain
to sort out which feeling and impulses .
will be acted upon and which ome won't.
What impulses turn to hehavior and what
impulses simply remain impulses.

EBigher cordical function is suppressed or
depressed by alcohol therefore alcchol
removes inhibition. The mest common example
is the one that people joke about, somecne's
dancing with a lamp shade on his head.
Presumably this'occurred because this
individual has the impulsse to do or engage
in this type of behavior when he's in a
non-intoxicated state his higher cordical
functions tell him not to because they take
into account secial morays and they take
into account convention, embarrassment, and
other complex psychological functions.

When he's under the influence of alcohol
that portion of the brain simply shuts
down temporarily. Therefore, the impulses
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are free to turn into behavior in an
uncensored, unmonitored way.

Evidentiary hearing transcript, November 11,
1986, p. 156, lines 9-28; p.l1S7, lines 3-15.

Dr. Richoux explained:

It's my opinion that Mr. Nelson's
intoxication at the time of the offense
affected his conduct in a disinhibitory
fashion consistent with what I deseribed
before concerning the affects of alcochol
on brain functioning, and that is to
remove the sensory or monitoring portion
of the brain that prevents under normal
circumstances when an individual is not
intoxicated that person from acting on
unacceptable impulses including violent
impulses.

I think there were obviously very rageful
feelings present in Mr. Nelson and the

effects of the alcohol was to disinhibit
him to the point that those impulses turned

into actions.

Evidentiary hearing transcript, November 11,
1386, p.159, lines 24-28; p.160, lines 3-1s5,

At the evidentiary hearing, Dr. Richoux informed the
court that the defendant had a "fairly traumatic
upbringing®. He gained most of this information from
affidavits given by individuals who would have testified at
the sentencing phase of the trial had they been asked to
testify. Dr. Richoux testified that thie type of
information concerning the defendant's baékground is
important because the defendant, “presents, as an adult,
primarily his past chardcter or personality type”.
Bvidentiary hearing transcript, November 11, 1986, p.180,
lines 27-28. '

In the evidentiary hearing, Dr. Richoux was asked to
explain how this type of crime could have occurred, since it
was not typical of the defendant's passive dependent
personality type. His reply:

What he did, primarily by a very catastrophic
) coming together of two factors. The first one
being his intoxication of alcohol. This is
disinhibitor or releasing factor, you night
say. The other thing are the emotions that I
also described previously in relation to hic
life circumstances at that time. The way that
they aggravated feelings of depression and
rage they were part of his character all along

but became much more intense in relation to
breaking up with his ¢ommon law wife and in
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relation to his mother's terminal illness and
in relatjon to the particular behavior and
appearance, dress, and so forth of the person
who ultimately became the victim.

Mr. Nelson felt depression, rage and all of
these in extreme form and giving the releasing
or disinhibiting effect of the alcohol those
impulses and feelings got translated into his
behavior in a violent fashion.

Evidentiary hearing transcript, November 11,
1986, p.186, lines 14-28; p.187, lines 3-9,

It is apparent from the evidentiary hearing, that had
defense counsel properly prepared to examine Dr. Shraberg at
the séntencing phase of trial, he could have elicited the
doctor ‘s professional opinion concerning the defendant and
his state of mind. It is Dr. Shraberg's opinion that the
defendant was intoxicatéd, that he acted spontaneously, and
was in a state of severe emotional distress at the time of
the commission of the offense.

It is also apparent that had Dr. Richoux been called
upon to testify that he would have given his opinion
concerning the defendant and his state of mind at the time
of the offense. It was Dr. Richoux's professional opinion
that the defendant was grossly intoxicated from alcohol at
the time of the offense and that the defendant was
experiencing an extreme emotional disturbance at the time of
the offense. The jury did not get to ﬁear any of this
information. .

No attempt was made by defense counsel to obgain
possible mitigation testimonyAfrom family members, other
than the defendant's sister, or individvals who knew Lane
Nelson from work, the Army or Florida. These individuals
would have been willing to testify concerning the
defendant's background had thay been asked to by counsel:
Membexs of the defendant's family, Barbara Langedyk, his
aunt and Josephine Langedyk, his grandmother; Rick Diaz, who
worked with the defendant in California; friends of the
defendant's from Florida who were Jean Marie Joymer, Nancy

Sullivan and Kim Kern; and Wendy Ann Brown, who was a friend

of the defendant's frem the Army. These individuals would
- 25 -
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have demonstrated to the jury that the defendant had no
' significant prior history of criminal activity in accordance
with C.Cr.P. Art. 905.5(a}.

In Tyler v. Kemp, 755 F.2d 741(1985}, at p. 745, the
United States Court of Appeals, Eleventh Circuit held, "The
evolution of the nature of the penalty phase of a capital
tria) indicates the importance of the jury receiving
adequate and accurate information regarding the defendant.
Without that information, a jury cannot make the life/death
decision in a rational and individualized manner." The
United States Court of Appeals, Eleventh Circuit in Thomas
¥. Kemp, 796 F.2d 1322 (1986}, at p. 1325, hald “The key
aspect of the penalty trial is that the sentence bhe
individualized, focusing on the particularizad

characteristics of the individual.”

The jury in the instant case was not abie to make the
life/death decision in a rational manner. The jury was
given scant information in the penalty phase concerning Lane
Nelson. Here, as in Tyler v. Kemp, 755 F.2d 741(1585}, at

- p. 745, the death penaléy which resulted in the instant case
was robbed of tﬁe reliability essential to assure confidence
in that decision,

This Court concludes tﬂat defendant has satisfied tha

prejudice ﬁrong of the Strickland standard. Defense

counsels’ failure to investigate and present sufficient
mitigating evidence fell below an objective standard of )
reasonableness under prevailing professional norms.

Strickland v. Washington, 104 S.Ct. at 2064.

Lane Nelson has established that the errors of his
defense counsel were prejudicial to his defense. “There is
a sufficient probability that effective counsel could have
convinced a sentencer that the death sentence should not be
given to undermine confidence in the outcome.* King v.

Strickland, 748 F.2d 1462 (1984}, at p.l464~1465.

Here, as in Jones v. Thigpen, 788 F.24 1101 (1986}, at

p. 1103, defense counsel either neglected or ignored

- 26 -

PORT000000220



1786

critical matters of mitigation at the point when the jury
was to decide whether to sentence Lane Nelson to death.

This failure was unreasonable, and it vas prejudicial to the
defendant in that there is a reasanable probability that had
this evidence been presented, the jury would have concluded
that death was not warranted. Strickland, 104 S.Ct. at
Pgs.2064-2069.

Accordingly, the Court finds defendant's tenth claim,
regarding the sentencing phase of the trial, to have merit.

Having found that~defenéant's tenth claim has merit,

IT IS ORDERED BY THE COURT that the Application for
Post-Conviction Relief as regards claim ten, be and the same
is hereby granted vacating and setting aside defencdant's
original sentence.

IT IS FURTHER ORDERED BY THE CQURT that this matter be
set on the Courtis docket within nineéy days, by the State
of Louisiana to retry the sentencing phase of the
deéfendant’s trial. If the State of Louisiana fails to
schedule this trial within the allotted time period, the
Court will rasentance the defendant.

‘CLAIM XT

Defendant's eleventh claim is that he was improperly
sentenced to death on the basis of a single aggravating
circumstance that merely ‘echoed an alement of the underlying
crime for which he was convicted:

The Supreme Court of the United States addressed this

issue in Lowenfield v. Phelps, Secretary, Loulsiana
Department of Corrections, et al. Slip Opinion No. 86~6867,
decided January 13, 1988, at p.II. The United States
Supreme Cou:t'hgld “The death sentence does not violate the
tighth Amendment simply because the single statutory
'aggravating Eircumstance' found b§ the jury duplicates an
tlement of the underlying offenss of first-degree murder.”

Accordingly, this Court finds the defendant's eleventh

:laim without merit.

- 27 -
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CLAIM XIT

In defendant's twelfth claim he asserts that remarks
made during his trial concerning judicial review of the
jury*s recommendation of a death sentence improperly reduced
the jury‘s sense of responsibility for the penalty imposed.
This issue was fully litigated on appeal and found to he
without merit. State v. Nelson, 453 So.2d 510 {La.l984),
Assignment of Error Number Eleven, at p.S518.

CLAIM XIII

Defendant's thirteenth claim is that the trial court
failed to instruct the jury that it could recommend a
sentence of life imprisonment even if it found the existence
of one or more aggravating circumstances and no mitigating
circumstances.

The Cour: chooses not to address this issue, as the
Court has ordered that a new hearing be held in the
santencing phase of this trial.

. CLAIM XIV

In defendant's fourteenth claim he contends that during
the instructions to the jury following the sentencing phase
of the trial, the trial court failed to define for the jury
the term "mitigating circumstances”.

The Court chooses not. to address this issue, as the
Court has ordered that a new hearing be held in the
sentencing phase of this trial.

CLAIM XV

Defendarit‘s fiftéenth claim is that the trial court
failed to guide the jury regarding the function to be played
by mitigating circumstances in determininé what sentence to
recommend.

The Court chooses not to address this issue, as the
Court has ordered that a new hearing be held in the
sentencing phase of this trial.

CLAIM XVI

In defendant's sixteenth claim he asserts that his

sentence is excessive and disproportionate and cruel and

unﬁsual.
- 28 -
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The Court chooses not to address this issue, as the
Court h;s ordered that a new hearing be held in the
sentencing phase of this trial.

CLAIM XVII

Defendant's seventeenth claim is that his sentence is
arbitrary and capricious.

The Court chooses not to address this issue, as the
Court has ordesred that a new hearing be held in the
sentencing phase of this trial.

GLAIM XVIII

In defendant's eighteenth claim he contends that his
sentence is invidiously discriminatory. '

The Court chooses not to address this issue, as the
Court has ordered that a new hearing be held in the
sentencing phase of this yrial.

CLAIM XIX

Defendant's nineteenth claim is that capital punishment
is an excessiv; penalty.

The Court chooses not to address this issue, as the
Court has ordered that a new hearing be held in the
sentencing phase of this trial.

. CLAIM XX .

In defendant’s twentieth claim he contends that the
cumulative effect of violations of his rights is in itself a
violation of his constitutional rights. .

The Court cheoses mot to address this issue, as the’
Court has ordered that a new hearing be held in the
sentencing phase of this trial.

Gretna, Louisiana, this

PLEASE SERVE:
Assistant District Attorney, Dorot

Assistant District Attorney, Joedlen Grant

Mr, Charles L, Stern, Jr., Attorney for Defendant,
Stone, Pigman, Walther, Wittmann & Hutchinson

5(6 Carondelet Street, New Orleans, Louisiana 70130

Warden, Eilton Butler, Louxsiana State Penitentiary
Angola, Louisiana 70712

- 29 -,
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Due to privacy concerns, Exhibit # 69 (b) in unredacted form is only available for Senators to
review.
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JW-22-1984 10:28 FRC  FBI  NEW ORLEANS SBUAD 7 TO g2ez3Iza F P.eS

ATTACHMENT 1

# 86-435, U.S, District Court, Eastern, Distriot of Louisiana

Suit challenging the method of election of judges in Louisiana. All judges
were sued as norninal parties; we were sued in our official capacity.
Resolution: Jefferson Parish, the 24th Judicial Distriot Court, es(ablisl}ed

sub-districts whecein an individual candidate runs, as opposed to ruoping
throughout the entire parish as was previously the procedure.

# 413723, . et o4
Declaratory judgment on constitutionality of LSA-R.S. 15:144B)D). All

Judges were sued, we were sued in our official capacity.

Resolution: Supreme Court issued a TRO and remanded to lower court. At
-the request of the Chief Justice and all interested parties, we have deferred

farther proceedings pending resolution by the legislature.

#405-429, 24ch Judioial msmacmn '
Conshtutxonahty of LSA-R.S. 13: 1994(BX1),(2),(3). This concerned a
Louisiana statute which assessed 2 2% fee on bail bonds. All Judges were

sued as nominal parties in their official capacity.

#90—4667 U S sttnct Conrt Bastem Dlstrlct of Loulsmna A

Constitutionality of LSA-R.S. 13; 994(B)X(1),(2),(3). This concersed 2 -
Louisiana statute which assessed a 2% fee on bail bonds. All judges were
sued as nommal pames in their OfﬁClal capacxty This i ls vxrtuauy the same
claim as Sierra ate of siana, Govem

it 'was filed in Federal court.

Injunction granted.

o
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JU-22-1994  18:21 FRC FBI NEW ORLEANS SUAD 7 TO 8282324 F P08

(Attachment 1 continned) .

7893535, 0., Diswict Coun, Fastern District of Louisiana

All-judges were sued in thelr official and individual 'capacity. Petitioners,

Shurmaine De Grange and Ida Williams alleged discrimination, Both

petitioners were former employees of the late Judge Lionel Collins, After

his death, De Grange, his former law clerk, alleged she was not hired as a

hearing officer in Domestic Court because of discrimination, Ida Williams,

his former secrefary, alleged discrimination because her servioes were not
retained by the newly electedjudge of the division.

Resoluuon The matter was seitfed without any ad.mission of, Hability or
responsibility.
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JU-22-1994 1@:21 FRG FPl  NEW ORLEANS SQUAD 7 TO 8282324 F P.67
‘ : (
. ATTACHMENT 2

Disteict Court Judge o Jauary 1, 1985 - Present
State of Louisiana -
Division A, 24th Judicial District Court ’
District Court Judge, Ad Hoc  August 24, 1984 - Januasy 1, 1985
State of Lounisiana

Division 4, 24th Tudicial District Court

1 was first eleoted without opposition in 1984 for the term fo comménce
* January 1, 1985. At the request of the Louisiana Supreme Court, because
the Dlvision "A" seat was vacant, I was appointed to sit as the Ad Hoc
Judge, effective August 24, 1984. I was re-slected without opposltion in

1990 for the term commencing January 1, 1991.

-

-
\“\'\
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FD-302 (Rev. 3-10-42)

C-l-
FEDERAL BUREAU OF INVESTIGATION

Dnno“nnaulp(kmv 8/13/94'

Judge THOMAS PORTEOUS, State Court Judge for the 24th
District of louisiana, located in Gretna, Louisiana (LA),
telephonically contacted this interviewing Agent in the New
Orleans  Qffice of the Fedaral Bureau of Investigation (FBI).
PORTEOUS advised that he had telephoned his office in Gretna, LA,
from Baton Rouge, LA, where he was teaching a class. PORTEOUS

had called in to request messages, and was advised that (il
W had been interviewed earlier that
ay by FBI Agents of New Orleans office. As a result, she was

‘noticeably unnerved. PORTEOUS had been advised by of the
nature of the interview, and stated that he seemed to recall
being involved in bond reduction matters involving former
criminal defendants, NG 2nd He further
stated that he seamed to recall that bond was originally
set at a very ligh sum of money, but upon request by the )
arresting officer, name unrecalled, he (PORTEOUS) agreed to
reduce the bond considerably. PORTEOUS also absolutely denied
that any money- was received by him as a fee for agreeing to
reduce the bond in the @I matter.

. With regards. to themmaﬂ:er, PORTEOUS
statéd he recalled agreeing to Teduce her bond after obtaining
information about the complainant, which convinced him that the
charges against her did not merit such a high bond being set.

v o _8/17/94 _ » New Orleans, LouisianaFies 77A-HO- F

{Telaphonically) -
by _SA s Date ditated R/318/94

L %
This doé ins peither tecommendations noe conclusions of the FBI. 1t is the property of the FBI and it loaned to your ageacys

it and lis conteats are ot to be distrituted outtide your sgeney.
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FD-302 (Rev. 3-10-81)
-1 -

FEDERAL BUREAU OF INVESTIGATION

Date of Tip1i 8/18/94

Judge THOMAS PORTEOUS, Louisiana State Court Judge for
the 24th Judicial District, was interviewed in his office located
" in Gretna, Louisiana (LX), regarding information received from
confidential source, NO T-6, on August 8, 1994.

PORTEOUS stated that he was somewhat aware of ths
nature of the inquiry due to
" @, having been- interviewed by this interviewing Agent on the
previous day. had related to Judge PORTEOUS a summation of
that interview. PORTEOUS was initially asked if he recalled
having been involved in a bond reduction matter for a criminal
defendant named , Who was arrested by the Jefferson
Parish Sheriff’s Office on a cocaine charge in March, 1987.
Judge PORTEOUS could not specifically recall a bond reduction
- matter involving this named individnal, but after being providea
with some ¢f the infofmation obtained from NO T-6, PORTEOUS
seemed to recall that this individual, who already had an
extensive criminal history involving narcotics violations, haa a
very high bond initially set. Upon request from the arresting
officer or possibly Deputy Chief RICHARD RODRIGUE, who i in
charge of Criminal Detectives for the Jefferson Parish sSheriff’s
Department (JPSD), he reluctantly agreed to reduce the bond.
PORTEOUS stated that if the incident that he is recalling is in
fact an incident that involved the named subject,
the agreement to reduce the bond was based on reporting from. a
JPSD officer that
€ PORTEOUS further stated that if this was
the incident he is attempting to recall, then Assistant District
Attorney PAT MC GINNITY, (who is currently in private practice as
a criminal defense attorney, with office located on Girod Street,
New Orleans, LA, telephone P-1 would have been
invelved in the bond reduction discussion. PORTEOUS stated that
it is routine for the prosecuting attorney along with the
arresting officer to be involved in a discussion regarding any
bond reductions. PORTEOUS could not recall any involvement of a
in monetary transactions regarding the
ond reduction. Furthermore, PORTEOUS categorically denied that

Tavestigntisson _8/18/94 at Gretna, louisiana % Filer TJ7A-HO- ~ F —
by __SA s /glin i Detedictited 8/18/94
This d ins neither dations nor comclusions of tbe FBL. It is the property of the FBI #8d b Joaned to your ageacy.

it and its contents are oot to be distributed outside your agency.
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‘FD-3021 (Rev. 11-15-33}

-77A<HO~ F

JUDGE THOMAS PORTEOUS ) ‘Lon__B/18/94  pye_ 2

Coatinastion of FD-302 of

he was paid a sum of $10,000, or for that matter, any sum in
exchange for an agreement to reduce the bond for GEuENEEGEG

With regards to an allegation that PORTEOUS had

received $1,500 to reduce a bond in a matter involving a

, who had been arrested for theft, PORTEOUS, already
having been aware of this allegation from previous discussion
vithﬁ (as referenced ahove), had the criminal file
available for review. PORTEOUS pointed out tha®iBENEN Lond
had originally been szet at $300,000, based on a mers two counts
of theft. The bond was initially set by Judge JOHN MOLAISON.
Upon review of the matter, PORTEOUS agread to reduce the bond to
a §50,000 proparty bond. Hé recalls ADAM BARNETT being the .
bondsman in this matter, a trusted bondsman who he had known for
a long time, PORTEOUS stated that he felt, based upon the
Jefferson Parish jails ‘being extremely overcrowded at that time
{last year), the fact that the details of the arrest did not
appear to warrant such a high bond, along with limited criminal
history of the defendant, this situation warranted a reduction in
bond. PORTEOUS pointed out that the bond was reduced to a
$50,000 property bond, Although it was later shown that the
surety was insufficient for the amount of the bond, the defendant:
appeared in court for every hearing, and was ultimately given
credit for time served in jai]., and placed on probation. He
recalled the e newspaper as making an
issue of this techn:.cal error in allowing a property bond to be
set when there was insufficient surety. PORTBOUS stated that
although there was a technical error hare, it proved .to be a
harmless error, in light of the fact that the defendant never
failed to appear for any of her court hearings. However,
PORTEOUS again categorically denied that he had been given $1,500
or any amount of money to raduce the bond tor*

Judge PORTEQUS also den:.cd that he had ever owned a
yacht either ividually or jointly with others, and - )
furthermore, denied that he had ever owned any type of boat, He
also denied that he had ever been presant when cocaine,
marijuana, or any other illegal narcotic was baing ut:llizad. He
also denjed that he had ever used any illegal narcotic .
personally.

Lastly, Judge PORTEOUS denied that he had ever signed
any bail bonds "in blank:® and stated that he was unaware of
~anything in his background that might be the basis of attempted

8
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FD=-302a (Rev. t1-15-83)

77A~BQ- F

ontinuation of FD-303 of _JUDGE THOMAS PORTEQUS Lon_ 8/18/94  pye 3

influence, pressure, coercion or compromise and/or would impact
negatively on his character, reputation, judgement or discretion.

-~}
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INTELLIGENCE REPORT

CONFIDENTIAL

November 9, 1994

SUBJECT: - (1) AUBRY waLrace N/M (R
(2) LOUIS MARCOTTE
(3) JUDGE THOMAS G. PORTEOUS, JR.
(4) BAIL BONDS UNLIMITED

reporTED BY: (N

on November 8, 1994, at 3:25 p. m. Rafael C. Goyeneche, III
and Anthony Radosti met with Federal Judge Thomas G. Porteous in
his chambers which are located at 500 Camp Street, New Orleans,

Louisiana.

Upon arrival we advised Judge Porteous that the purpose of our
meeting was to guestion him regarding his amendment of the Aubry N.
Wallace sentence (State of Louisiana vs. Aubry Wallace,
89-2360-A, 24th Judicial District Court, Jefferson Parish,
Louisiana). In particular we advised Judge Portecus that we wanted
to ask him about his relationship with Louis Marcotte. Mr.,
Marcotte is the owner of Bail Bonds Unlimited and Mr. Wallace’s

Page 1 of 4
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employer. The Judge stated ‘“lets not sugar coat anything, in
other words you guys think I’m dirty”. We replied that we had some .
questions about his handling of the Aubry Wallace case and welcomed

an explanation of his reasoning in this matter.

We informéd the Judge that our sources had confirmed that Mr.
Wallace was desirous of having his burglary conviction set aside
and dismissed so that he could apply to the Louisiana Pardon Board
as a first offender to receive a parden for a narcotics conviction.
We advised the Judge that Wallace could only apply for a parden as
aAfirst offender on the narcotics case if his burglary conviction
was set aside. We told the Judge that Wallace needed his two
felony convictions {Burglary and Possession of in excess of 28 oz.
of cocaine) removed from his record so that he could apply for a
license to be a bail bondsman. The Judge admitted that he was
informed of Mr. Wallace’s plan by Robert Rees the attornsy for
Wallace. The Judge readily acknowledged that he was aware that
Wallace had been working for Bail Bonds Unlimited and Louis
Marcotte at the time he amended Wallace’s sentence. Furthermore,
the Judge stated that he suspected that Wallace’s employment with'
Bail Bonds Unlimited was a violation of some type of state law,
but he felt it was the responsibility of the parole officer to deal
with that issue. The Judge stated that he was aware that Wallace
was recently arrested by the Parole Office for a parole violation

relative to-his employment with Bail Bonds Unlimited.

The Judge freely admitted that he has known Mr. Marcotte for
a number of years and considers him to be a friend. We asked the

Page 2 of 4
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.Judge.if he freguently ate lunch with Mr. Marcotte and provided him
with the name of the two restaurants they frequent. He admitted
that he has had several lunches with Mi. Marcotte, but he didn’t
know if he would term his lunches with Marcotte as “fregquent".
Additionally, we asked if he had traveled to Las Vegas with Mr.
Marcotte and he confirmed that he had. The Judge stated that six
or seven people went as a group to Vegas and Marcotte was a member
of the group. The Judge when asked did Marcotte pay his way,
suickly changed tha subjeck.. Porteous when asked a second time
advised-tint-Marcottedid Tot pay hs Way-to-Vegasr— s

We then questioned the Judge about the factors he considered
in deciding to amend Aubry Wallace’s sentence on September 22,
1994. The Judge stated that he had known Wallace before he
appeared before him on the burglary charge. He was a sheriff'’s
deputy until he got into some type of trouble. He considered
Wallace to be a (MR but liked him and thought he was
deserving of a "break", Porteous also stated that he would see
Wallace around the court house and knew hé was working for

Marcotte, “The Judge stated that he telt Wallace Wag eéntitled to be

benefit-of-La+ C. Cr. Pro. A€ T893 (E) - (@which permits-a-judge to
set aside the conviction and dismiss the prosecution) because he
was told by the defense attorney that he (Portecus) did not advise
Wallace at the timé he tsnde;ed his plea that Article 893 was
available to him. Porteous advised he did not récall the guilty
plea at all nor did he check the record. The Judge stated that he
recently had granted another 893 plea to another felon  that had
completed his sentence 20 years ago.

"Page 3 of 4

CONTRRNTIM 6



1802

We informed the Judge that in our opinion his actions were
improper under La. C.-Cr. Pro. -Art.: 881. RE: Amendment of -
Sentence. We pointed out that the article limits the courts
discretion to amend sentences to instances prior to the beginning
of the execution of the sentence. Wallace’s sentence was amended
after completion of his jail term for a narcotics conviction and
while he was on supervised parole, The Judge admitted that his
actions were contrary to Article 881 but defended his actions by
stating that the Assistant District Attorney who was present in

court should have objected to the amendment of Wallace'’s sentence.

The Judge vehemently denied that he amended the sentence out

of friendship for or at the request of Louis Marcotte.

The Judge stated he felt he had dene nothing criminal, but
statéd that the Assistant District Attorney had the authority to
appeal his ruling if it was improper. The Judge ended the meeting
by telling us to "do what you think you have to do." We thanked

him for his time and we left his chamber at approximately 4 p. m.

Page 4 of 4 CONFIDENTIAL
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THENTY-FOURTH JUDICIAL DISTRICT COURT
PARISH OF JEFFERSON

STATE OF LOUISIANA

THE STATE OF LOUISIANA NO. 89-2360
vSs.

AUUBRY N.. WALLACE : DIV. A

- .

Proceedings taken in the above numbered
and eﬁtitled cause in open court on June 26, 1990
biefore the BHonorable G. Thomas Porteous, Judge
p:iresiding.

PR K T I
ARPPEARRANCES:

For the States

ANN LAMBEBRT, Assistant District Attormey

For the Defendant:

JOSEPH J. TOSH, Attorney at Law

Reported by: Sandra B. Earncock, CCR

PORT0000006/10
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MR.

‘P ROC E.E PIRGS
TOSH:
I'm Joseph Tosh and I represent Aubry
Wallace. Mr. Wallace would withdraw his
former plea of not guilty and enter a plea

of guilty to the amended charge of simble

burglary.

PORTO000006
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AUBRY N. WALLACE, 240 Garden Road,
Marrero, Louisiana, after having been
£irst duly sworn, was examined and
testified as follows:

THE COURT:

’ Mr. Wallace, your attorney has
indicated to me that he‘'s advised of your
rights:

One, to a trial by jury,

Tvo, to confroat your accusers, and

Three, against self-incrimination
and that by entering a plea of guilty you
are waiving or giving up these rights.

Be's also indicated to me that you
have advised him that you understand
these things; is that correct?

THE bEFBNDANTS

Yes.

THE COURT:

I want you to convince me also that
you understand what you are doing by
entering this plea of guilty.
Conseguently, I am going to explain the
nature of the crime to which you are
pleading guilty amd I will also explain
the consequences of your plea of guilty.

If you have any gquestions or if you do
not understand anything I say stop me and
I will answer your questions and give you
any additional instructions which you may

desire.

Ms. Lambert, this cas_é is bel’i%TOOOOOg{@

rean.



[ T T S KR N S

-3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32

1806

TUE

THE

| THE

THE

THE

T4B

TdE

reduced to simple burglary; is that
correEt?

LAMBERT:

Yes.
COURT:
' You're 29 and you have a2 high school

diploma. Is that correct, Mr. Wallace?

DEFERDANT: ~ "

) Yes.

COURT:

Mr. Wallace, you're pleading guilty to
one count of simple burglary which
occurred on the eighth day of May 1989.
The maximum penalty I could impose on you
would be up to 12 years at hard labor. Do
you understand that?

DEFPENDANT:

Yes.

COURT: .

Do you understand that the plea of
guilty is yoar decisiom and no one can
force you to so plead?

DEFERDAMNT:

Yes.

COURT?

To plead guilty is your voluntaxy act
and must be free from any vice or defect
which would render your ability to plead
guilty-inadequate. Has anyone used any
force, intimidation, coercion or
promise or reward against either you or

any member of your family for the purpose

PORT000000613
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THE COURT:

THE DEFENDANT:

THE COURT:

THE DEFENDART:

THE CQURT:

No anything.

No. .

Have you been advised by your attorney
that if I accept your plea I intend to
give you three years at hard labor
suspended, two vears of active probation
and a $10 a month supervision fee? Do you

understand that?

Yes.

You have the right to a trial by jury
‘which jury may either find you guilty as
charged, guilty of a lesser crime or not

guilty. You have the right to hire an
attorney to defend you at that trial. If
you could not afford an attorney one would
be appointed for you.which would cost you
nothing. Do you understand that by
pleading guilty you are waiving or giving

these rights?

THE DEFENDANT:

Ye's.

(L]

THE COURT:

"PORT000000614
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1 . Are you satisfied with his

2 representation?

3 | THE DEFENDANT:

4 Yes.

5 | THE COURT:

6 Do you have any complaint to make?

7 THE DEFENRDANT: '

8 No. )

9 | THE COURT:
10 At any jury trial you have the right
11 to confront your accusers to compel

12 testimony on your behalf from your
13 witnesses. By entering this plea of

14 guilty you are waiving or giving up these
15 rights. Do you understand that?

16 | TUE DEFENDANT:

17 Yes.

18 | TUE COURT:

19 If‘you were’to go on trial in the

20 . event of a conviction, that is, if the

21 jury would find you guilty you would have
22 the right to appeal. Again, in the event
23 of an appeal if you could not afford an

24 attorney one would be appointed for you

25 which would cost you nothing. By'ente:ing
26 this plea of guilty you are waiving and
7 N giving up these rights., Do you understand

‘YHR COURY:

32 If you plead grmjilty and this Court

PORT000000615
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THE

THE

THE

THE

- .

accepts your plea you do not have the
right to assert any allegations of defect,
such as:

One, an illegal arrest

Two, an illegal search an selzure

Three, an illegal confession

Four, an illegal lineup, and

Pive, the fact that the-state mighé
not be able to prove such charge or that a
jury would find you guilty. Do you
understand that by pleading guilty

you are waiving or giving up these rights?

DEFENDANT:
Yes.
COURTs
Do you understand that by pleading
guilty you are telling this Court that you
have in fact committed the crime to which
you. are pleading guilty?
DEFENDANT:
Yes.
CQURT: - -
Mr. Tosh, there's a portion on here
for you to read and sign. You did both.
'TDSB= ' ' ‘

Yes, Your EBszor.
-

PORT000000616
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So-

Mr. Tosh went over the d&cument with
you.
TIIE DEFENDANT:
Yes. .
THUE COURT:

Are there any questions you have of me
or is there anything that you do not
understand?

THE DEFENDANT:

No.

THE COURT:

I, as trial judge, have entered into
the foregoing colloquy with the defendant.
I'm entirely satisfiéd that the defendant
was aware of the nature of the crims to
which he has pled guilty. Tha; the ‘
defendant &id in fact commit said crime
and tha; there is a basig in fact to
accept said plea of guilty. That the
defendant understands the conseguences of
said ples of guilty and bas made a
knowing, intelligent, free and voluntary
act of pleading grilty to the above
mentioned crime. I therefore will accept
his plea of guilty.

Aéﬁin, you have a right to a delay.
If you wish to waive that delay I can
impose sentence today.

MR, TOSEH: R
We will waive any delay.
THE COURT:

Under 894.1 Mr, Wallace has absolutely

PORT000000617
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1 no history of any criminal activity. Two,
2 he should respond affirmatively te

3 probationary treatment. Three, his crime
4 was the result of circumstances unlikely

H to occur. Accordingly, the Court will

6 sentence the defendant to three years at

7 hard labor which I wiil suspend and place
8 him on two yearg of active probation. Re
S . will pay a monthly supervision fee in the
10 amount of $10 per month.

11 } MR, Tosa:

12 * Thank you, Your Honor,.

1 | PORT000000618
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CERTIFICATE

I, Sandra B. Hancock, Official Court
Reporter, do hereby certify that the foregoing is a
true and correct transcript of the proceedings
hizard in open court at Gretna, Louisiana, June 26,
1490 before the Honorable G. Thomas Parteous,AJudge
presiding in the matter entitled, THE STATE OF

LOUISIANA VERSUS AUBRY N. WALLACE, NO. 89-2360.

- .

%A«M

Sangfa B. Hancock .

0fficial Court Reporter

24th Judicial District -Court

In and For the Parish of Jefferson
State of Louisiana
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!WENTY-POURTH JUDICIAL DISTRICT COURT
PARISH OF JEFFERSON

STATE OF LOUISIANA

iii*i'ii*iit’iiiiii'ttti**'ti‘t

STATE OF LOUISIANA NO. 89-2360

vs. DIVISION ®Av

AUBREY WALLACE

LR R LA REEREEASE SRR SEES R SRS NR]

PROCEEDINGS taken in the above
numbered and entitled cause before the Honcorable G.
Thomas Porteous, Judge presiding, on September 21,

199%4.

APPEARANCES
Fgr the Plaintif;:
Michael Reynolds
For the Defendant:

Bruce Netterville

- .

Reported by: Lisa Broussard, Official Court
Reporter
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F
H

All right. This is sState of Louisgiana

versus Aubrey Wallace. It was B9-2360. 1It‘’s a

motion for amended gentence. Mr. Netterville
is standing in on behalf of Mr. Reese. 1I'’'ve
already spoken with the DA on this.
Apparently, previously in my'Court on 11
December 91, I terminate§ this defendant’s
probation unsatisfactorily because as stated in
the petition, "Subject was sentenced on
2/28/91, oﬂ 89-0001, to five years at hard
labor for possession of PCP and Cocaine." That
conviction or that crimé,technically predates
the crime for which he pled in my particular
Court. Accordingly, it was an incorrect basis
to cgrmina:e unsatigfactorily. Accordingly,
the sentence will be amended to includé removal
of-the unsatisfactory removal of probatioﬁ and
the entering of the plea under Code of Criminal
Procedure 893.

All right. 1I‘ve signed the order.
NETTERVILLE:

Thank you, Judge.

THE COURT:

MR.

If you want further relief, then file a
petition to enforce 893 and then I'll execute
that also.

NETTERVILLE:

Thank you.

PORT000000623
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CERTIFICATE.

I, Lisa Brougsard, Official Court

heard in Open Court at Gretna, Louisiana, on

September 21, 1994, before the Honorable G. Thomas

Porteous, Judge presiding, in the matter entitled

state of Louisiana versus Aubrxy N. Wallace,

numbered Criminal Docket Number 89-2360.

This

29

étézad;:égpcfa4ﬂﬂayﬁ/€2§l
LISA BROUSSARD
OFFICIAL COURT REPORTER
24TH JUDICIAL DISTRICT COURT

IN AND FOR THE PARISH OF
JEFFERSON, STATE OF LOUISIANA

day of %\) , 1994.
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TWENTY-FOURTR JUDICIAL DISTRICT COURT
PARISH OF JEFFERSON

STATE OF LOUISIANA .

I I

STATE OF LOUISIANA HO. 89-2360

vs. DIVISION "A*

AUBRY WALLACE

LA X SRR XSRS S A 2SR SRS ER]

PROCEEDINGS taken in the above
numbhered and entitled cause before the Honorable G.
Thomas Porteous, Judge presiding, on October 14,

1994.

APPEARANCES
For the Plaintif;:
Michael Reynolds
Por the Defendant:

Robert Reese

- -

Reported by: Lisa Broussard, Official Court
Reporter

¢

»
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1 . PROCEEDINGS
2| MR. REES’

3 Your Honor, Robert Reese on behalf of - -
4! THE COURT:

5 ‘-I'm goiné toe grant that. I';e alr;ady

6 amended the sentence to provide for a 893.

7] MR. REESE: i

8 Yes, sir. I wight want to put something
9 on the record.

10§ THE COURT:

11 All right.

12 MR. REESE:

13 I wasn’t here last time, Judge. 1In that

14 matter, Mr. Wallace was‘plach on probation by
1s your Court. He later r;ceived a ceonviction,

18 but the charge he received the conviction on

17 happened prior to the probation. His probation
18 was terminated unsatisfactorily based on

13 that - -~

20; THE COURT:
21 I've changed that already.

22 {MR. REESE:

23 We already terminated the probation

24 satisfactorily. We amended the sentence for
25 893, and at this time I'm askiﬁg that the 893
2¢ be invoked.

27| THE COURT:

28 : I'm go;ng to invoke it. Under 893 the
29 diswissal will be entered.

30| MR. REESE:

31 Thank you, Your Honor.

32

"PORT000000628
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CERTIFICATE. ®
T, Lisa Broussard, 0Official Court
Reporter, do hereby certify that the foregoing is a
true and correct transcript Bf‘thé broceedings
heard in Open Court at Gretna, Louisiana, on
October 14, 1994, before the Honorable G. Thomas
Porteous, Judge presiding, in the matter entitled
State of Louisiana versus Aubry N. Wallace,

numbered Criminal Docket Number 89-2360.

\'f - E
LISA BROUSSARD
OFFICIAL COURT REPORTER
24TH JUDICIAL DISTRICT COURT
IN AND FOR THE PARISH OF

JEPFERSON, STATE OF LOUISIANA

This 3K day of h e , 1994,
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525 'SENTENCING IN GENERAL C.Cr.P. Art. 8811
Historical and Statutory Notes L. tionad cases, without sub}ecﬂng the sentencing judge.
Source: - . - . --toasub 1 period of ad p
18 US.CA § 3368 Acts )996..No. 3104 1. . The. above . article conforms with the districr
judges” recommendation.
> Art. 881, Amendment of sentence ) ) b} The aial court’s authority to amend the sen-
tence prior to “the beginning of execution of the
A. Although the sentence imposed is legal in every sentence.” is limited by Art. 916, which divests the
respect, the court may amend or change the seatence, trial court of jurisdiction upon the entering of the
within the legal limits of fis discretion, pnot to the order of appeal. Certain excepions are recogaized
g-of & jon.of the in At 916, and one of these is that the trial court
rewids jutisdietion to “Correct an illegal seatence, ot
B. Aﬁer commencement of execution of sentence, reduce a legal Sentence in accordance with Article
in felony cases in which the defendant has been sen- 913B,” Under Aricie 913B, the trial court has
tenced to imprisonment withous hard labor and in authority 10 amead the sentence 1o gran credit for
misdemeanor casés, the Semtencing fudge may reduce all or 2 part of the time served pending the appeal,
the sentence or may amend the sentence to place the when the defendant wes held without bail.
defendant-on- supervised-probasien,--If- a sentence is (c)-Since the authority to m:rme a sentcuc:
reduced or amended, a copy of the minute cnwy prior 10 the beginning ol of the
reflectingthe judgment TEdircinyoramending the sen- a coptinuation-of the- rule of Art. 526 of the 1915
tencs shall-be-furnished ta the-district anorney and the : g“mﬂc;‘; o s s bavpins o et V‘A
j‘f"’”,‘“;g .hig ;“fm“‘“‘“ agency. ~ Amended by Aes Mockoshes, 208 La, 43, 17 Sa.3d 575 (1944), the
@ mmm———e e e *Loisiana-Supreme. Court.beld thet where o defen-
. . dam bad pleud:d guilty and had been sentenced in
Official Revision Comment with an ogr entered into with the
(a) This article continues the rule of Arr. 526 of court and district anorney, the court was powerless
the- 1928 Code of Criminal Procedure, that a legal 10 reconsider the penalty and increase the sentence
may only be changed, either 10 & or :mpmllv mpmcd. Tha court reasoned that the
dem:mk.pnnrmthcbegnnmgol:wtmof luable rights” in re.
ths senrence. tu for thc semnqr of the lxght seatence, and thac
FedRule 35 authorizes a -reducticn of those rights couid not be takan away by a subsequent
exercise of the court’s general avdhority to increase
zydnn;dnyday:omermuolgnpcudwho% the prior 1o the beginning of s s
ire was add: d o all Louisians Discrict .
Judges as to whecher they favored a rui¢ sushorizing | Ristorical and Statutocy Notes
reduction of a sentence within 8 sixry-day period. Soarce:
The Lonisiana Districr Judge's Association. &t its Former RS- 19326; Acs 1966, No. 310, § L
April 23, 1964 meeting, w:slldﬂhd thema:-i::‘.'uad
voted ' in favor the it Mook s
doanmpmnwychmgemllegduuuma%:r "A""uu‘ to
the defendant has begun 10 serve the senrence, The
reasons g the disict judges’ vots were A (1) Within thirty days following the mposmon
cleatly indicxted o answers to the questionnaire, of sentence or within such longer period as the trial
which also advocated “po change”, and are summa- court may set at sentence, the state or the defendant
« " rized as foliows: hEI may make or file a motion to reconsider sentence.
First. Lovisiana_district judges make use of pre- (2) The motion shall be oral at the time of sentenc-
sfmwwﬁmm*“ ing. megfgmﬁg _ggg'-shaﬂv‘s,et forth the
purpese, the judges impose sentence specitc grounds on whi e motion is based.
m"’dn:d'“ h"M;:u ?umdg mu’mﬂ °: ;&“mm B, Ifx:omotzon is made or filed under Paragraph A
o toi oc g e the ime - of this Article, the trial court-may-resentence the
pased. T defendant ﬂ’e'spue ‘the pénideicy of an appeal or the
s 1, the jud 1y sgalnss any of the
sfon, such as Fed. Rnle 35, which uthorizes redoc- C. The trial court may deny a motion to reconsider
ﬂ of s:::nunoe m e bem-g of its execu- sentence without a contradictory hearing.
judse mm‘hm s e *E‘,“S‘“U D. Failure to make or filc a motion to reconsider
de:nm mb’m cancs or to includ aspea.ﬁcgmundupauwmcha
constitute the judge.a “one man pudon board™ as motion to reconsider sentence may be based, including
several of the judges aptly point cut. 2 claim of excessiveness, shall preclude the state or the

4 defendant from raising an objecdon to the sentence or
from wrging any ground not raised in the motion on

‘Third, the judges apparently feel that the auth

to amend-the sentence ncrmmequnm of its
exeoytion is @ pmperpeompmmu of 3 éimu appeal oy review. Added by Acey 1991, No. 38, § 17
sinadoa. ]tpermu:somc reconsideration ia excep- Jan. 31, 1992
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C.Cr.P, Art. 881.1

“ " Historical end Statotory Notes . . -~
SemmlolAml”LM-N({lo‘-ﬁkh:nmedCCtP arty,
881.1 1o 881.6 and § 1 of which amends C.Cr.P, arnt. 916) provides:
~ Secton -3~The-provisionsof this Act shall becore efleqive o8
Jmuyl,l”l.ord:mydm:lm!hceﬂcnmdmoﬂbununm
pnmalpmd by the Louisiana Semsencing Cumnusmn.
whichever & later.”
‘The senweocing guidelines became effestive Jan, 1, 1992

-}' Art. 8812 Review of sentence
-~ A: - (1) Thedeferndant may appeal or stek review of
a sentence based on any ground ssserted in a motion
to reconsider sentence. The defendamt also may seek
review of a sentence which exceeds the maximum
sentence authorized by<the stawte under which the
defendant was convicted and any Bppllmble sumwry
-enhancement provisions. -
(2) The  defendant cannot appeal ov seek review of 2
“sentence-if “in -confaemity-with a-plea- agréement
wlhnh was set forth in the record ar the time of zhe
plea.
B. The state may appeal or seek review of a sen”
tence: .
(1) If the sentence imposed was not in conformity

(a) M_an&a'tory requirements of the statute under
whichthe defendant was' convicted, df any other appli-
cable mandatory sentence provision; or

under

() The
the Habitual Offender Law. RS. 15:529.1: and
(2) If the state objected at the time the sentence was
imposed or made or filed a motion 10 reconsider
sentence under this Article. .Added by Acs 1991, No,
38, § 1, of Jan 31, 1992
Historical and Statmiory Notes

* Far pmvmon relating co the effective date of this section. sec note
under CCr.P, arc. 8311,

Art. 8813, Record on review of senr.enca

« In reviewing 3 sen the ellate court may

consider the record of the case Whld’l s.hall mclude lny

evidence or relevant info; ti

nary h&armgs. hearings on motions, armg:uncms. or

semenung proceadings, and any relevant information
Tud, ion report ﬁled into

a L )
the-reco: nck
dentiality, in eppropriste cases, the court may order
that the presentence report, or any portion thereof, be
held under seal. Added by Ac™ 1991, No. 35, § 1. o
Jan 31, 1992, .
Bistarical and Statatory Notes

For provision reiatisg to the effective dare of this saction. see noes

ender CCLP, ast 8311

Art. 8814, Action by appellate court

A.” Y the appellate court finds that a sentence must
be set aside on n any ground. the count shall remand for

CODE OF CRIMINAL PROCEDURE 526

resentence by die wial court. The appella(e court may”
give direction to the trial court concerning the proper
sentence to impose.

B. In the interest of justice, the appellate court may
remand the case for resentencing before a judge other
than the judge who imposed the initial sentence.

C. If ne 1Y 1o an appropriste disposition of a
roton o T id late court may
remand the case to the trial court with instructions to
supplement the record ¢t to hold en evidentiary hear-
ing.

D. The appellate court shall not set aside a sen~
tence for failure to impose a sentence in oonformity
with the sentencing guidelines or for excessiveness if
the record supports the sentence imposed. A4dded by
Acts 1991, No. 38, § 31, eff. Jan. 31, 1992.

- Historical snd Statutory Notes

For provmon felating 10 xhe eﬁcnive dm of this section, 5e¢ note
wnder C.CrP. an. 8811

AFL 8BS "Cnmtﬁo'n' ol fllégal” sentence by trial
court

On mation of the state or the defendant, or on its
own motion, at any time, the court may correct a
sentence imposed by that court which exceeds the
maximum semence authorized by law. Added by Acts
1991, No. 38, § I, eff Jan. 31, 1992,

Historical and Stawtory Notes

For provision redacing 10 the effective date of this section, see note

under CCr.P, art, 8511,

Art, 88L6. Effect upon sentence

No sentence shall be declared unlawful, insdequate,”
or excessive solely due to- the failure of the count to
impose a in conf with the
guidelines of the commission. Added by Aets 1991, No.
38 § 1, o Jan. 31, 1992,

Historical and Statutory Notes.. .
mmnhxmcnmmmdmlmmw
under C.CrP. art. 8811

- = [

_)Arl. 882 Cometion of fliegal sentence; review of

{ltegal sentance

A -An-illegal- senm ‘may- be corrected -at auy'

time by the court that imposed the sentence or by 2a
appellate court on review.

B. A sentence may L be reviewed as ro its legality on
the of the defendant or of the siate:

(1) Iman appulable case by appéal; or

2) In m unappeillble case by writs of certiorari
and prohdb

[ Noﬂnng i this Article shall be construed to
deprive any defendant of his right, in a proper case, to
}ha; v}ml of habeas corpus. .4mended by Acts 1984, No.
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527 SENTENCING IN GENERAL

N Official Revision Comment

- () The first sentence, taken from’ Fed: Rule .35, -
states the almost self-evident authority of the court
to correct an illegal sentence at any time, for an
illegal sentence is, in the conterplation of the law,
0o sentence at all. Stats v, Johnson, 220 La. 64, 55
So.2d 782 (1951). The phrase “‘at any time' makes
clear the court’s duthority o make a correction after
the defendant has begun to serve the senience.
Such authority was squarely affirmed in Unleed
States v. Johnson, 142 F.Supp. 532 (ED.Tex.1956),
afd, 241 F2d 60 (5th Cir. 1947), citing Bozza v.
Uuited States, 330 U.S. 160, 67 5.Ct. 645, 91 LE4,
818 (1947 .

(b) The court’s authority to correct an jllegal sen-
tence at agy time, which includes the power to
pronounce 2 fegal seatence, applics when an order
of appeal or writs have been granted.  This nuthority
of the trial court s specifically set forth in Art 916,

" Retention of the trial judge’s power 1 correct an
illegal scarence after an eppeal has been taken
achieves o very practical result.  Under the wells |
settled Louisiana jurisprudence, Swutz v, Johnson, ..
220 La. 64, 55 So.2d 782 (1951) (citing eleven Louish *
ana decisions in point), the supreme court will not
directly cotrect an illegal sentence. Instead the case
i mnanded to the trial Judge t0 nmpose a lqll

for the p
illegal one‘ Under the above articie the ninljudge
and at wh stage of
pmcedmgs he discovers bis emrer, to directly con-ect
the illegal sentence.

() The methods of review swred in this anicle

are retained from Art. 527 of che 1928 Code.

Histarical and Starutery Notes

Soures
Fed.Rule 35 former RS, 15527 Acts 1966, No. 310, § 1.

Art. §83. Coacurrent and consecutive sentences

1f the defendant is convicted of two o more offenses
‘based on the same act or transaction, or coastituting
parts ‘of a common scheme or plan, the terms of
imprisonment shall be served concurrently unless the
court- expressty directs that some or all be sexved
coasecutively. Other of impri shall
be served consecutively unless the court expressly di-
rects that some or all of them be served concurrently.
In the case of the concurrent seatence, the judge shall
specify, and the court mizutes shall refiect, the date
from which the sentences are to run concurrendy.
Aménded by Acrs 1977, No. 397, § 1.

Officiol Revision Comment
The seaencing jndge's general authority to impose
either

ized Otnm. o the judge's m:mm
thutewdiseuhernmexpmadwuexpmedm
a very confused way, Orfield, in Criminal Procedure
Fror AmcmAn;ulm(lNT).mmﬂm “One
of the bi [

hwwuuwhmsen(enmmcomumdwhm
- consecutive,” Thmmpommmer\mnorpmvnd—
¢d for in the 1928 Louistana Code of Criminal

C.Cr.P. Art. 883.1

Procedure, Under this arricle the judge has espress ©
authority 10 spetily whether mubltiple sentences are
10 be served or The
suthority exists when seniences for several ‘offenses
are mpoaed at the same time. and also when sen-
tence for a new couviction is imposed on a defen-
dant who has alreadv been sentenced for a prior
conviction,

When the court does not expressly direct whether
the entences ace to be served concutrently or con-
secutively, this article provides the rule of
don. I the sentences are for offenses arising out of
the same act or wanssction or out of interreloted
criminal conduct, it is likely that the jlld§= intended
cencurrent There is prece-
dent for wreating such offenses as running concur-
cently. (See Sec. 402 of the ALL Code of Criminal
Pmccdnn.) A general presumpuion of concurrent
sentences Is found in some sutes. People v. Ezeil.
155 TLApp. 208 (1910); Breton, Peritionér, 93 Me.
39, Aul 129 (1899); In re Black. 162 N.C. 457, 78
S.E. 275 (1913); Swte v, McKallar, 85 S.C. 136, 67

. SE. 314 (1910).

It the convictions are for offenses which do not
arise out of the same interrelation of criminal con-
duct. 3 sentencing judge would be much less {ikely to

. intend that the sentences be served concurrently.
‘Therefore, this article provides that in the absence of
an express stipulation to the contrary, such sentences
2re 0 be served consecutively.

Historical sad Statutory Notes

Source:
Acts 1966, No, 320, § L

Sentences concurrent with sentences of
other jurisdictions

A. The sentencing court may specify that the sen-
tenee imposed be served concurrendy with a sentence
imposed by a federal court or & court of any other sate
and thar service of the concurrent terms of imprison-
ment in 1 federal correctonal institution: ot a corvec-
tional institution of another state shall be in satisfac-
ton of the seatence imposed in this state in the
manner and to the same exvent as if the defendant had

Art, 883.1

" been commirted to the Louisiana Department of Public

Safety and Corrections for the term of years served in
a federal correctional institution or 2 correctional inst-
tution of snother state. - When serving a concurrent
seatence in ¢ federal correctional institution or a cor-
rectionzl institution of amother state, the defendant
shall recaive credit for time served os allowed under
the laws of this state.

B. Whenever sentence is impased under the provi-
sions of this Aricle, the court shall order that the
defendant be remanded to the custody of the sheriff of
the parish in which the conviction was had in the evear
tlm the terms of i mpnsonment to which the defendant

d in the foreign jurisdiction termi prior
to the date on which the sentence imposed in this stase
is to terminate.
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533 SUSPENDED SENTENCE—PROBATION

D. The authority vested In courts by this Article is
in addition to any authority granted by other laws with
respect to persons convicted of wraffic violatons and

children decreed <o be traffic violators. .

E. All court-approved driver improvement courses
under this Article shall include instruction on railroad
and highway grade crossing safety.

F.wo I Repealed by Acts 1991, No. 485, § 2; Acts
1993, No. 225, § 2, eff. July 1, 1993. Added by Acts
1972, No. 224, § 1. Amended by Aets 1985, No. 150,
§ I; Aess1990, No.834, § 1; Acts 1991, No. 485, §§ 1,
2; Acts 1993, No. 225, § 2, ff. July 1, 1993.

3RS, 329 et seq.

Art, 8923, Notice of controlied dangerous substance
comviction; licenslng anthorlty .

Wfie”ﬁ'?‘rwu 1) icted: of g -any felony
provision of the Uniform Controlled Dangerous Sub-
stances- cour-imposiag- sentence shall deter-

C.Cr.P. Art. 893
Art
8%6.  Modifying or changing conditions of probati .
'897.  Termination of probation ar suspended  diss
charge of defendant.
8338,  Sadsfaction -of suspended snd. probation.
899.  Agrest or for victation of probati
900.  Vieladon hiearing; sanctions.
901, Remuon for mmmlssxon ot anodler oﬂ'am
9011 Ad for p
- Drug addic: p investigati luntary
ditions of p ¢
‘Prellminary. Statement . ..
Although ion of lnsbeen $bl

in Louisiana since 1914 and was nmrpumed into
the 1928 Code of Criminal Procedure, the first com-
prehcusm syuem of suspended sentence and proba-
caacted by Asts 48 and 49 of tbe 1942.

Tlum laws were revised in 1960, by the Parojes
Rdnblhmunn Cmnmm:e. in--the: bzht of recent
puase of penology.
Act 360 of_i'%o 'daaed aud~spetmr¢d»bv that
d after a full cc of

mine if the defendant possesses 2 license to p
trade, occupation, or profss:on in tbis state and, if so,

the cour_shall cause. notica of the conviction to be -

forwarded to the sppropriate licensing authority, A4dd-
ed by Acts 1989, No. 81, § 1.

Art. 8923. Transfer of foreign nationals or citizens;
treaty

‘When a treaty is in effect between the United States
and & foreign country providing for the transfer of 2
convicted offender who s a citizen or national of the
foreign country to the foreign country or the transfer
of a citizen of the United States convicted a5 2n
offender in the foreign country to the United States,
the governor is authorized, subject to the terms of such
treaty, to act on behalf of the state and to conseat to
the transfer of such convicted offenders under the
provisions of Article IV, Section 5(A) of the Constimu-
tion of Louisiana, Added by Acts 1990, No. 514, § 1,
=ﬁ5 July 18, 1990.

,CHAPTER.2._SUSPENDED.. SENTENCE
" AND PROBATION

Aty -

893, Suspeusion of senicice nd prOYALIGN I TElony ¢ e
893,1. Motion to invoke firearm sentencing provision,
8932, Unolﬁrummwmmmuotlfdonr hearing.

8934, Imapplicability to uni | felonies.
Comumtyservlumluu of Imgrmn:

Sentemm; guidelines.
Home incarceradon; requirements.
Notice 10 vietim for seamns.

Probation; n:dmdon fot values of wildlife.
¥ sotes; fees.
Pmbadau: fees; crime stoppers ospainnons.

probadan w:uon. Sec. 301, of the American Law
Institute’s tentative draft of 2 Model Penal Code, the
Staiidard Probadon and Parole Act preparzd by the
National Probation and Parole Association, the 1942
Louisiana statutes {former RS, 15:530 tw 538), and
carefully drafied statutes of California. Florida, Jili-
nois, Mlchlpn. New Icrsey. New York, Oluo Pean-
sylvania, and Wi The 1960 Louisiana stat-
ute, whick had been carefully coasidered by a strong
panel of judges and prison administrators, served as

the basis of this Chapter. Since the basic policy
considerations were so recendy and carefully re.
viewed, this Chapter generally adberes to the 1960
taw. However, sach provision bas been carefully
analyzed in an effort 10 itmprove its phrascology and

+  organization, if possible,
Art. 893. Suspension of
felony cases

A, Whea it appears that the best interest of the
public and of the defendant will be served, the court
after a first or second conviction of a noncapital felany,
may suspend, in whole or in pan, the imposition or

and probation in
2

: exacuuon of either or~both sentences, where suspen-

suon is allowed under the law and in either o both

op.the.dafs d: :? under. fh’
supemston of the dﬁﬁ‘n‘ai*bf probation and *parole.
The court shall not suspend the sentence of a second
conviction unless the court finds that such offense did

not-involve . the use _of a d

hy the
defendant, the offense occumd at least Gve years after
satisfaction of the d for the first con-
viction, and the defendant was not charged with any
other felony since the date of first conviction. The
period of probation shall be specified and shall not be
less. rhan one year nor- more :han five years. The
d shall be regarded as 2 for
the purpose of grannng or denying a new (rial or
appeal.
B. The court under the same conditions and by the
same procedure 25 provided for above may suspend the

PORTO00000675
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of the of a
offender who has been convicted, in the instant of-
feose, of » violation of the Controfled Dangerous
Syb Law of Loulsi ‘othert.hantbepmdu:.-.
tion, £ , or disp g, OF pos-

CODE OF CRIMINAL PROCEDURE
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534

1955). \vhxeh perm.med the senzencing judge w© plwe

bation without di fixing
lhe mmxnbesemdﬂmepmbmonwmh(ed
Accord: 18 US.C, § 3651. Thus, the sourt is en-
abled to consider the probanun record in determin~
ing a subseq of the An

session with intent o p
or dispense. or the ammpt to posses with intent to
2 con-

is afforded by the courc’s authonty to
impose a sentence and suspend its execution.  Often
3 definite statement of the term facing the defendant
2] i xlhehllsmnﬂsﬁhnpmbnlon.wﬂl

tralled dangewus :ubsa.nce. and place the defend
on probation if be intends to participate, and is accept-
cd, in a licensed state or federal drug treatment pro-

desirable as an sdded i

(®) Aﬂ3600f1960migl|lhlv=been eon.wved as
the court-to suspend a felony sentence

gram, or if not immedi p he a
binding i from the ppropriate official of a
licensed state or federal drug treatment program that
the next avaﬂable space in such progmm will be given
to the de however, if for any reason the
defendant B rejected by the program, or if he leaves
the program before completion or against medical
adviee, he shall be retumed to the custody of the court
which imposed the and the g judge
shall order the sentence executed.

C. If the sentencs consists of both a fine and
imprisonment, the court tay impose the fine and
suspend the sentence or place the defendant on proba-
dob as to the imprisonment.

D. Except 88 otberwise ptovided by law, the court

without pmb-dnn. A primary tunction of suspended
semmceislcstl“!uno(n&gumlsdbythe

and which ion entails.
Thuuudckmspmﬁ:mddnﬂymksproba-
tion mandatory. Of course, the extent of the condi-
tions and supervision h:pused will vary with the
needs of the particular case.

(¢) The concluding provision is retained from the
1942 and 1960 probation laws, which also prohibited
the court from suspending the seatence after the
defendant has begun to serve it In rcialning this

hibition against belated probation, the 1960 draft-

m; comminee stated, "Altbough there i nothing
:om:cpmny' wrong with allowing the judge to grant
ded sentence or prob: after 3 person

has begun 1o serve bis sentence, the facts that, parole
is available after one-third . . . of the sentencs is

shall not d a felony after ¢hi
has begun to serve the sentence.

E. When the imposition of sentence has been sus-
pended by the court for the first conviction only, as
authomd by this Ardcle. and the court finds at the

e probationary penod that the proba-
tion of the defend been v, the court
may set the conviction aside and dismiss the prosecus
tion and the dismissal of the prosecution shall have the
same effect as acquittal, except that said conviction
may be considered as a first offense and provide the
basis for subsequent prosscution of the party as a
multipte offender, and further shall be considersd as a
first offense for purposes of any other haw or laws

relating to cumuistion of offenses. Dismissal under -
this Paragraph shall occur only once with respect to

any person.

F. Nothing contained hecein shall be construed. s
being a basis for destruction of records of the arrest
and prosecution of any person convicted of a felony.
Amended by Acts 1970, No. 467, § 1; Acts 1972, No,
314, § 1; Acts 1978, No. 570, § 2.‘ Aces 1980, No. 311,
§ 1} Acts 1986, No. 770, § I; Acis 1987, No. 59, § I;
Acts 1987, No. 722, § 1; Acxs 1991, No. 89, § I} Acx
1991, No. 91, § I; Acts 1992, No. 303, § 1.

1R.S. 40:961 et 32q.

Official Revislon Comment =
(a) Under this article and its source provision the
mmng}ndge B nudwnud 10 suspend either the
* p or wh:npllcuglhe
defend: on, hat 'R:el for
f ths i followed
A.Llhbdd?ﬂulCodc.l?.Dl(‘l‘-LDnnNol.

served, mdmuthelmljudge should pot be ha-
rassed by continuous probation petitions bas prompt-
ed the probibition.” ;kepon of the Parcles Rehabile
itation Committes, January 4, 1960, p. S1.
(:!)l. The :on:ludln; seatence of lh: ﬁm pana-
g9
forlbepurpoudmndngurdenyinglm trial or
appeal, is wken from former R.S. 15:534 (last para-
graph), es epacted by Act No. 360 of 1960. The
provision is o o remove duubr w10 whe:her
[y imposed but
umwitﬂnlhcgeunldzﬁnnmnnfm 871, whkn
dcﬂnes a sentence es.“the penalty imposed by the
." (Emphasis added.} For purposes of -
dctem\mln; the time for the ﬁllng and disposition of
a motion for & pew d. sentence
shouldbenm:dlnthesnme\\'lylsmyodut

Hissorical and Statuigry Notes
Seurce:
Former RS, 15:530(A), 15 smended by Act 360 of 1960; Acts 1966,
No, 310, § 1.

Art. 893.1. Motion to invoke firearm seatencing pro-
vision )

A lf the district artorney intends to move for

n of under the provisions of Article

8933 bc shaJJ file a morion within a reasonable period

of time prior to commencement of wial of the felony in
which the firearm was used.

B, The motion shall contain 8 phm. concise, and

definite written of the | facts consti-
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B. When the imposition of sentence has been sus-
_pended by the court, as authorized by this Article, and
themunﬁndsutheconcmswnaf:hepcnodof
suspension that the defsndant has not been convicted
of any other offense during the period of the suspend-
ed sentence, and that no criminal charge is pending
against him, the court may set the conviction aside and
dismiss the prosecution. The dismissal of the prosecu-
tion_shall have the same effect as an acquinal, except
that the convicrion may be considered as a first offense
and provide the basis for subsequent prosecution of the
party as a multiple offender. Discharge and dismissal
under this provision may occur only once with respect

10 any person during a five-year period.

..C.. Nothing contaived herein shall be construed as
bemg a basis for destructon of records of the arrest
-and-prosecution -of any person cogvicted of 3 misde-
ended by ACt 1972°No. "SI, §' 1; Aess
1972 Ne 1 , §-1; Acts 1975, No. 608, § 1: Aces 1978,
No. 570, § 3, Acts 1982, No. 270, $ 1; Acts 1986, No.
T T AT I87 Mo, 397§ 1 Acs 1989, No. 35,
§ I; Acs 1990, No. 89, § 1.

Official Revision Comment .

(2) This aricle pmvndu for unsupervised suspen-
sion of cases, and the
caly condition unposed is good behavior. which is
defined 10 mean that the defendant must not be
convicted of any other offense during the period of
the suspended sentence. Accord: former RS.
15:536. a5 amended by Act 360 of 1960 In State v.
Gordon, 214 La. 822, 38 S02d 794 (1949), the court
interpreted the phrase “any other crime™ to Include
conviction of a federal offense. Stressing the policy
of the suspsnded sentence law, that ix, o aid the
Tehabilitacion of the penitent offender who abstains
-from furrber crime, the court held that the condition
of the suspended sentencs would be broken by any
conviction whether local, federal, ar foreign.

Regardiess of the term -of the sentence imposed,
which maybefortxhonpenodotmntyorthiﬂy

TR e Susp

for one velr \mlm the court spec:ﬁ:s 3 :hongr
petiod.

= t the—abovearticle. -

following the 1960 revised probation law (former

: R.S.Bﬁsﬁ).nuﬂw&esmemmoplmmdefen-
dant - on - probation - when-a-sentense -fn-excess--of

CODE OF CRIMINAL PROCEDURE ... 5%

term: bur it is pot desirable, in misdemcanor cases,
to hold the defendant subject to the probation au-

- thorities for a long period, such as may be necessary |
in felony cases,

(d) This ardcle expressly authorizes the court o
suspend the execution of the whole or any parr of the
sentence imposed. Although the power to suspend
part of a misdemeanor sentence may appear to be
implicit in the general power to suspend the execu.
don of sepienge, the. Louisisns Supreme Court held
thuapam-lsuspensinuwnnonmhodzed by a

encral to suspend. Cox v. Browa, 211 La
535 29 So.zd 776 {1947); State v. Johnson, 220 La.
64, 55 So.2d 782 (1951):

Flexibility is desirable, since a basic purpose of the
suspended sentence is 10 epable 2 trinl judge to

- -~ adjust the sentence 10 the exigencies of the case at
hend. For example, it frequendy may be advisable
to relcase a defendant for a-short time because of
some illness or other emergency situstion. Also, it

"'"nuyb:poodpohcywxmpouamtenao(aﬁne
. and §

but (0 susp m P

_—*-—pan-ot’ the sencences -~ - o

(¢) Criminal neglea “of famfly is 2 lmsdcmeznor
for which it i8 generally advisable to place the of-
" fender on probation with carsful supervision by the
Welfare Department staff w mzke sure that the
defendant lives up to his family obligations. The
“substantive €leretus of the crime, and some ‘inciden-
ta} procedural aspects, are comprehensively treated
in the much amended Ars. 74 and 75 of the Crimi~
nal Code (RS. 14:74 and 14:75). Special probadon
provisions in the Criminal Procedure title of the
Revised Statutes (lormer R.S. 15:536.1), m mmned
in Title 18 of the
and further revision did not prove fuﬂﬁe

Historical and Statutory Notes

Source: .
Former RS, 15:336; Acts 1966, No, 310. § L

-ﬁm 8941 Sentencing guidelines

A. When the defendant_has beenr convicted of a
felony, the court shall consider the sentencing guide-
lines prom ated by the Louisiana Sentencing Com-
T 'migsion in da! emmmg thé_ approptiate $eTitence to be.
imposed. However, no sentence shall be declared
unlawful, inadequate, or excessive solely due to the
failure of the court to impose a seatence in conformity

e Eonission,

1. bowever, 8 shoreer sen- g ¢ SeritEnicing gUIGSHNES O

Tifiety
renceishnpoud,zhemsumdd'fﬁculﬂuofnpcwi-
sion reader p T (1 ly
eonced:dthat.bul!‘auheeostofsuperv:slon. proba-
uononsmedwndnmnsismpeﬂmmmplem-
pension of sentence, Both ALL Model Penal -
Code.i '7.01, Proposed Official Draft (1962) and 18 "~
US.C. § 3651 make no distinction between felonies
and misdemeanors, and make probation and supervi-
sion svailable in both instances.
(c) The period of the suspended sentence proba-
- tion may be-longer-than the-sentence- imposed, but it
may not exceed wo years. It may be desirable to
hold the defendant subject to a suspended scntence
and probation for 3 longer period than the prison

B. A court may impose a sentence, which includes
incarceration or other significant sanctions, which is
appropriate under the sentencing guidelines notwith-
standing any Hmitation on-probation or suspension of
sentence under the provisions of Article 893.

C. The court shall state for the record the consider-
ations taken into account, including any aggravating
and mitigating circumstances which may be preseat,
and the facrual basis therefor in imposing sentence.
Added by Acts 1977, No. 635, § 1. Amended by Aes
_ 1986, No. 704, § 1; Acts 1987, No. 500, § Iy Acs 1991,
“No. 2 § 1, of Jan. 31, 1992 -
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FD-302 (Rev. 3-10-81)

-]l -
FEDERAL BUREAU OF INVESTIGATION

Date of 7/8/94

GABRIEL THOMAS PORTEOUS, JR., Judge, Division A, 24th
Judicial District Court, Parish of Jefferson, was interviewed at
his place of business, JEFFERSON PARISH COURTHOUSE, Gretna,
Louisiana 70053, $04/364-3850. PORTEOUS was advised that he was
being interviewed as a result of a reguest for the FBI to conduct
a -background investigation concerning his candidacy for U.S.
District Judge, EBastern District of ILouisiana. PORTEOUS was
advised that the scope of the questions asked during the inter-
view was not necessarily limited to the timeframe on the SF-86
and that his response to each question should cover his entire
adult life, since age 18. It was also pointed out the PORTEOUS
that Question 23 on the SP-86, pertaining to "Police Record,™
covers activities since his 16th birthday.

PORTEOUS currently resides at 4801 Neyrey Drive,
Metairie, Louisiana, which is the only property he owns at this
time. PORTEOUS attended LOUISIANA STATE UNIVERSITY AT NEW
.ORLEANS (LSU-NO), from September, 1964, to May, 1968, while he
resided with his family at 2218 Madrid Street, New Orleans,
Louisiana. LSU-NO is known as the UNIVERSITY OF NEW ORLEANS
(UNO) today. PORTEOUS was employed by BAKER’S SHOE STORES as
listed in his application the summer after his graduation from
high school and during his attendance at LSU-NO.

After graduation from LSU-NO in May, 1968, PORTEOUS
continued to work for BAKER'S SHOE STORES during the summer.
During PORTEOUS’ attendance at LSU LAW SCHOOL in Baton Rouge,
Louisiana, he continued to work part-time for BAKER’S and
affiliated shoe stores in Baton Rouge. He believes BAKER'S is
owned by EDISON SHOES. After PORTEOUS'’ first year of law school,
from May, 1969, to approximately August, 1969, he resided with
his parents on Madrld Street for a few months while he prepared
for his wedding. PORTEOUS said that after graduation from law
school in May, 1971, he was preparing for the Par examination
which he took in late June or early July, 1971. He believes he
began working at the Office of the Attorney General, State of
Loulsiana, throughout the Summer of 1971 before becoming Special
Counsel there in September, 1971.

Invest} on _7/6 & 7/8/94 st Gretna, Louisiana File ¥ _77A~HO- F —

) . SA BOBBY P. HAMIL, JR., and .
by __SA. CHEYENNE D. TACKETT:rsg ea_ Datedictated 7/8/94
J

This v ins neither nendations nor > of the FBL It is the property of the PBI and is loaned to your sgency:
- it and its contents are not to be distributed outside your agency. : ’

HP Exhibit 69(i)
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Continuation of FD-303 of  GABRIEL THOMAS PORTEOQUS, JR. on_ 7/6 & 7/8/9%g 2

PORTEOUS advised that from July, 1982, until August,
1984, he was employed part-time as a city attorney for the City
of Harahan, simultaneously working as a Jefferson Parish District
Attorney. He advised that the law firm of EDWARDS, PORTEOUS, &
AMATO that he had been with beginning January, 1973, is the firm
that evolved into PORTEOUS & MUSTAKAS, of which he was a partner
until August, 1984. PORTEOUS said that he was employed part-time
with B&L ASSOCIATES from August, 1970, to May, 1971, while at the
same time working part-time for BAKER’S. He said that he was
basically "on call® for B&L ASSOCIATES to conduct interviews and
take statements.

PORTEOUS said that he does not really have a supervisor
currently but listed HUGH COLLINS on his application as COLLINS
is the judicial administrator for the State of Louisiana.

PORTEOUS said that he has no personal or business
credit issues, including but not limited to repossessions,
delinquent student loans, debts placed for collection, or
bankruptcy. He advised that he is current on all Federal, State,
and local tax obligations, including but not limited to income
taxes, Medicare taxes, Social Security taxes, and unemployment
taxes. PORTEQUS said that the only back payment of taxes he has
had to make was either in 1974, 1975, or 1976 when he was with
the firm EDWARDS, PORTEOUS & LEE. He advised that upon an
Internal Revenue Service (IRS) audit, the firm was advised that
advances the firm paid for filing fees could not be considered
expenses, as the firm had indicated on their tax returns. The
firm paid the taxes on the difference of taxable income excluding
the filing fees as expenses.

PORTEOUS stated that other than the civil suits listed
on the supplement to his SF-86, he has not been involved in any
civil suits as a plaintiff or defendant, to include divorcas.
PORTEOUS said that he has had no involvement in criminal matters
as a suspect or subject or any criminal charge, arrest, or
conviction.

PORTEOUS said that he had not been denied employment or
been dismissed from employment, to include the Federal sector.
PORTEOUS advised that he has had no contact with official repre-
sentatives of foreign. countries. :

”~
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PORTEOUS said he is not concealing any activity or
conduct that could be used to influence, pressure, coerce, or
compromise him in any way or that would impact negatively on the
candidate’s character, reputation, judgement, or discretion.

PORTEOUS stated that he has had no professional
complaints or any non-judicial disciplinary action against him,
to include Bar Association grievances, Better Business Bureau
complaints, student or military disciplinary proceedings, Equal
Employment Opportunity complaints, and Office of Professional
Responsibility inquiries. PORTEOUS said that in his official
capacity, he, along with all judges in the 24th Judicial District
Court, was sued by SHURMAINE DE GRANGE and IDA WILLIAMS for
alleged discrimination. He said that both petitioners were
former employees of the late Judge LIONEL COLLINS. The suit is
referred to in PORTEOUS’ supplemental SF-86.

PORTEOUS advised that he is not involved in any
business or investment circumstances that could or have involved
conflicts of interest allegations.

PORTEOUS said that he has had no psychological
counseling with psychiatrists, psychologists, or other qualified
counselors, including marital counselors.

PORTEOUS said that he has not abused alcohol or
. prescription drugs or used illegal drugs, to include marijuana,
during his entire adult life. He has had no participation in
drug or alcohol counseling/rehabilitation programs sinoe age 18.

PORTEOUS advised that he has had no involvement in any
organization which advocates the use of force to overthrow the
U.S8. Government or any involvement in the commjission of sabotage,
espionage, or assistance of others in any of these acts.
PORTEOUS knows of no current or past circumstances that could
have a bearing on his suitability for Federal employment or
access to classified information.

PORTEOUS advised that he has no current membership in
any organization or social/private club which restrict membership
on the basis of sex, race, color, religion, or national origin.
PORTEQUS currently is a member of the following: American Bar
Association, Jefferson Bar Association, American Judges )

L]
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Associations, American Judicature Society, Louisiana District
Attorney’s Association, 4th and Sth Circuit Judges Association,
Chateau Golf and Country Club, and St. Clement of Rome Men’s
Club. PORTEOUS has held the office of President of the 4th and
Sth Circuit Judges Association within the last five years but
does not currently hold that position. PORTEOUS advised that St.
Clement is the church which he attends. He said that within the
church there is a women’s and men’s club which have different
functions in the church.

PORTEOUS advised that sometime between 1979 and 1982,
he was a member of the Mardi Gras krewe of CAESAR for two years.
The Mardi Gras krewe is an organization which sponsors a parade
and other festivities during Mardi Gras. He advised that this
was an all-male krewe at the time, but he is not sure what its
membership consists of currently. PORTEOUS did not hold an
office in this organization.

PORTEOUS advised that he has not written any articles
for publication or made any major speeches. He said that he
gives a presentation annually to the Jefferson Bar Association on
topics such as conflicts of interest and medical malpractice. He
has given presentations to the Louisiana, Bar Association and the
Louisiana Judicial College as well. These presentations consist
of an outline, a short synopsis, and case examples for the
continuing legal education of these organizations’ members.

PORTEOUS said that he has been taking out student loans
for his son through a "Parent-Plus" Program at FIRST NATIONAL
BANK OF COMMERCE (FNBC), New Orleans, each semester. Repayment
of these loans had been deferred until his son’s graduation until
recently. PORTEOUS advised that on March 7, 1994, he received
his first notice that payment on the loan was due. By this time,
it was overdue. 1In April, 1994, he received forms to fill out
for deferment of payment until his son’s graduation. He filled
the forms out, and the school signed them on April 14, 1994. On
May 3, 1994, PORTEOUS received a letter of ineligibility for
-deferment since the parent is paying back the loan. On May 25,
1994, he sent the lending institution a regquest for forbearance
on the debt because of the confusion over eligibility for.
deferment. PORTEOQUS then paid $96.83 to FNBC which covered
accrued interest and, on June 28, 1994, commenced making payments
as scheduled. PORTEOUS said this loan is now current.

oe
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PORTEOUS advised that he has seen a plastic surgeon for
surgery on his ear whose name is Dr. GUSTAVE COLON. He said his
internist is Dr. ROBERT SONGY.

PORTEOUS provided the supplement to his SF-86 with
Attachments 1 & 2 to the interviewing Agents. PORTEOUS signed an
FD~465, Medical Release Form, at this time. Also provided to the
Agents was a copy of certification from chief Disciplinary
Counsel, Louisiana State Bar Association, stating that there is
no pending or past record of any complaint, grievance, -
disciplinary action, or disciplinary proceeding against=PORTEOUS.

iy
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FEDERAL BUREAU OF INVESTIGATION

Dateo 8/18/94

Judge THOMAS PORTEOUS, State court Judge for the 24th
pistrict of Louisiana, located in Gretna, Louisiana (Ia),
telephonically contacted this interviewing Agent in the New
Orleans Office of the Federal Bureau of Investigation (FBI).
PORTEOUS advised that he had telephoned his office in Gretna, LA,
from Baton Rouge, LA, where he was teaching a class. PORTEQUS
had called in to reguest any , and was advised that his
civil court Clerk, JOLENE ACY had been interviewed earlier that
day by PBI Agents of New Orleans office. As a result, she was
noticeably unnerved. PORTEOUS had been advised by ACY of the
nature of the interview, and stated that he seemed to recall
being involved in bond reduction matters involving former
criminal defendants, TRACY IRELAND and KEITH KLINE. He further
stated that he seemed to recall that KLINE’s bond was originally
set at a very high sum of money, but upon request hy the
arresting officer, name unrecalled, he (PORTEOUS) agreed to
reduce the bond considerably. PORTEQOUS also absolutely denied
that any noney was received by him as a fee for agreeing to
reduce the bond in the KLINE matter.

With regards to the TRACY IRELAND matter, PORTEOUS
stated he recalled agreeing to reduce her bond after obtaining
information about the complainant, which convinced him that the
charges against her did not merit such a high bond being set.

L oo _8/17/94 st New Orleans, LouisianaFle# 77A-HO- - F —
{Telephonically)

by _SA BORBY P, HAMIL, JR./gim Date dictated 8/18/94

This dosument coptains neither yecommendations nor conclusions of the FBY. It Is the property of the FBY and is loaned to your agency:
1t and its contents are not to be divtributed ovtside your agency.

HP Exhibit 69(j)
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Date of tranwcription 8/ 18/ 94

Judge THOMAS PORTEOUS, Louisiana State Court Judge for
the 24th Judicial District, was interviewed in his office located
in Gretna, louisiana (Li), regarding information received from
confidential source, NO T-6, on August 8, 1994,

PORTEOUS stated that he was somewhat aware of the
nature of the inguiry due to his Criminal Court Clerk, JOLENE
ACY, having been interviewed by this interviewing Agent on the
previous day. ACY had related to Judge PORTEOUS a summation of
that interview, PORTEOUS was initially asked if he recalled
having been involved in a bond reduction matter for a criminal
defendant named KEITH KLINE, who was arrested by the Jefferson
Parish sheriff’s Office on a cocaine charge in March, 1987.
Judge PORTEOUS could not specifically recall a bond reduction
matter involving this named individual, but after being provided
with some of the information obtained from NO T-6, PORTEOUS
seemed to recall that this individual, who already had an
extensive criminal history involving narcotics violations, had a
very high bond initially set. Upon request from the arresting
officer or possibly Deputy Chief RICHARD RODRIGUE, who is in
charge of Criminal Detectives for the Jefferson Parish Sheriff’s
Department (JPSD), he reluctantly agreed to reduce the bond.
PORTEOUS stated that if the incident that he is recalling is in
fact an incident that involved the named subject, KEITH KLINE,
the agreement to reduce the bond was based on reporting from a
JPSD officer that .=~ . 7 ] € : 2
Seieten E : ;

L coo © 0 ..77-. PORTEQUS further stated that if this was
the incident he is attempting to recall, then Assistant District
Attorney PAT MC GINNITY, (who is currently in private practice as
a criminal defense attorney, with office located on Girod Street,
New Orleans, LA, telephone . P would have been
involved in the bond reduction discussion. PORTEOUS stated that
it is routine for the prosecuting attorney along with the
arresting officer to be involved in a discussion regarding any
bond reductions. PORTEOUS could not recall any involvement of a
girlfriend of KEITH KLINE in monetary transactions regarding the
bond reduction. Furthermore, PORTEOUS categorically denied that

Investigation on _8/18/94 latwims_“l?ml 77A-HO- o
. by __SA BORBY P, HAMIL _13-{9]]! Datedietated £/18/94

This document contains neither dations nor ions of the FBI. 1t is tbe property of the FBI and is loaned to your agenoy;
it and its contents are not 1o be distributed outside your sgency. .

HP Exhibit 69(k)
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he was paid a sum of $10,000, or for that matter, any sum in
exchange for an agreement to reduce the bond for KEITH KLINE.

With regards to an allegation that PORTEOUS had
received $1,500 to reduce a bond in a matter involving a TRACY
IRELAND, who had been arrested for theft, PORTEOUS, already
having been aware of this allegation from previous discussion
with JOLENE ACY (as referenced above), had the criminal file
available for review. PORTEOUS pointed out that IRELAND’s bond
had originally been set at $300,000, based on a mere two counts
of theft, The bond was initially set by Judge JOHN MOLAISON.
Upon review of the matter, PORTEOUS agreed to reduce the bond to
a $50,000 property bond. He recalls ADAM BARNETT being the

" bondsman in this matter, a trusted bondsman who he had known for
a long time. PORTEOUS stated that he felt, based upon the
Jefferson Parish jails being extremely overcrowded at that time
(last year), the fact that the details of the arrest did not
appear to warrant such a high bond, along with limited criminal
history of the defendant, this situation warranted a reduction in
bond. PORTEOUS pointed out that the bond was reduced to a
$50,000 property bond. Although it was later shown that the
surety was insufficient for the amount of the bond, the defendant
appeared in court for every hearing, and was ultimately given
credit for time served in jail, and placed on probaticn. He
recalled the New Orleans Times Picavune newspaper as making an
issue of this technical error in allowing a property bond to be
set when there vas insufficient surety. PORTEOUS stated that
although there was a technical error here, it proved to be a
harmless error, in light of the fact that the defendant never
failed to appear for any of her court hearings. However,
PORTEOUS again categorically denied that he had been given $1,500
or any amount of money to reduce the bond for TRACY IRELAND.

Judge PORTEOUS alao denied that he had ever owned a
yacht either individually or jointly with others, and
. furthermore, denied that he had ever owned any type of boat. He
also denied that he had ever been present when cocaine,
marijuana, or any other illegal narcotic was being utilized. He
also denied that he had ever used any illegal narcotic :
personally.

Lastly, Judge PORTEOUS denied that he had ever signed
any bail bonds "in blank;" and stated that he was unaware of
anything in his backgreund that might be the basis of attempted

o
¢/
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influence, pressure, coercion or compromise and/or would impact
negatively on his character, reputation, judgement or discretion.
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Date Filed

Docket Text

03/03/2004 -

[

INFORMATION by USA against Louis M Marcotte (1) count(s) 1, Lori M
Marcotte (2) count(s) 2 (jd) (Entered: 03/17/2004)

03/03/2004

. 1 M Marcotte by Judge Helen G. Berrigan (originally docketed 3/16/04) (jd)

MOTION filed by plaintiff USA and ORDER to SEAL the bill of information,
factual bases, and plea agreements as to defendants Louis M Marcotte III, Lori

(Entered: 03/17/2004)

03/04/2004

w3

| a criminal docket have recused themselves from this matter (jd) (Entered:

LETTER from Chief Judge Berrigan USDC to Chief Judge Carolyn King of the
USCA dated 3/3/04 advising Judge King that all judges of the EDLA who have

03/17/2004) '

03/04/2004

ORDER thiat Magistrate Judge C. Michael Hill of the Western District of La. is
assigned to conduct proceedings and perform all duties permitted pursuant to
USC 636 as may be required. This assignment shall be for the duration of the
case. by Judge Helen G. Berrigan (originally docketed 3/16/04) (jd) (Entered:
03/17/2004) . .

103/05/2004

TN

“this matter by Chief Judge Carolyn King, USCA Date Signed: 3/4/04

ORDER designating and assiéning this matter to Judge George P. Kazen,
District Judge for the Southern District of Texas, and to Magistrate Judge C.
Michael Hill of the Western District of Louisiana, to conduct all proceedings in

(originally docketed 3/16/04) (jd) (Entered: 03/17/2004)

03/11/2004

ORDER that Magistrate Judge C. Michael Hill recuses himself in this matter.
by Magistrate Judge C. Michael Hill Date Signed: 3/10/04 (originally docketed
3/16/04) (jd) (Entered: 03/17/2004)

03/15/2004

~2

ORDER that Magistrate Judge Nancy K. Johnson of the Southern District of '
Texas is assigned to conduct proceedings and perform all duties permitted

https://ecf.laed.uscourts.gov/cgi-bin/DktRpt pl?92349837093 1478-L_567__O-1 10/15/2008
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pursuant to USC 636 as may be required in this case. This assignment shal} be
for the duration of the case. by Judge Helen G. Bemgan (originally docketed
3/16/04) (jd) (Entered: 03/17/2004)

03/17/2004

ORDER that this case be UNSEALED by Judge George P. Kazen Date Slgned
3/16/04 (jd) (Entered: 03/17/2004)

03/17/2004

NOTICE OF LIS PENDENS filed by plaintiff USA with intent to seek criminal
forfeiture of listed property recorded in the name of Sisters Marcotte, L.L.C. as
to defendant Louis M Marcotte III (jd) (Entered: 03/17/2004)

03/17/2004

MINUTE ENTRY (3/17/03) initial appearance of Louis M Marcotte III held;
Attorneys Richard W. Westling & Martin E. Regan Jr. present; dft informed
court that counsel would be retained; personal surety Bond set $50,000 ; dft
released on bond; arraignment held. by Magistrate Judge Johnson (jd) (Entered:
03/17/2004)

03/17/2004

MINUTE ENTRY (3/17/04) dft Louis M Marcotte III arraigned; not guilty plea
entered; Attorneys Richard Westling & Martin Regan Jr present; dft released on
bond; waiver of indictment executed; re-arraignment set for 10:00 3/18/04
before Judge George Kazen. by Magistrate Judge Johnson (jd) (Entered:
03/17/2004)

03/17/2004

MINUTE ENTRY (3/17/04) initial appearance of Lori M Marcotte held;
Attorney John Wilson Reed present; personal surety Bond set for $10,000 ; dft
released on bond; arraignment held. by Magistrate Judge Johnson (jd) (Entered:
03/17/2004)

"103/17/2004

MINUTE ENTRY (3/17/04) dft Lori M Marcotte arraigned; not guilty plea
entered; Attorney John Reed present; dft released on bond ; waiver of
indictment executed; re-arraignment set for 10:00 3/18/04 before Judge George
Kazen. by Magistrate Judge Johnson (jd) (Entered: 03/17/2004)

03/17/2004

i

'] (filed 3/18/04) WAIVER of Indictment by defendant Louis M Marcotte 111 (1g)

(Entered: 03/18/2004)

03/17/2004

e

(filed 3/18/04) WAIVER of Indictment by defendant Lori M Marcotte (Ig)
(Entered: 03/18/2004)

03/18/2004

MINUTE ENTRY ( 3/17/04) Ordered that the Section for this case is hereby
designated GPK by Judge George P. Kazen (Ig) (Entered: 03/18/2004)

03/18/2004

FACTUAL BASIS as to defendant Louis M Marcotte III (1g) (Entered:
03/18/2004)

03/18/2004

]

PLEA Agreement as to Louis M Marcotte I1I (lg) (Entered: 03/18/2004)

03/18/2004

s
100

l

Addendum to PLEA Agreement as to Louis M Marcotte III (1g) (Entered:
03/18/2004)

03/18/2004

B

FACTUAL BASIS as to defendant Lori M Marcotte (Ig) (Entered: 03/18/2004)

03/18/2004

s

PLEA Agreement as to Lori M Marcotte (1g) (Entered: 03/18/2004)

03/18/2004

[N

Addendum to PLEA Agreement as to Lori M Marcotte (Ig) (Entered:

https://ecf,iaedAuscourts.gov/cgi-bin/DktRpt.pl?92349837093 1478-L_567_0-1 10/15/2008
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03/18/2004)

03/18/2004 23

SMOOTH Minutes as to defendant Louis M Marcotte III; Reported/Recorded
by Karen Ibos; re-arraignment held; dft enters plea of guilty to count 1 of the
bill of information; plea bargain letter filed; factual basis filed; plea accepted;
PSI ordered; sentencing to be set 2 later date; dft released by Judge George P.
Kazen (jd) (Entered: 03/19/2004)

03/18/2004 |24

SMOOTH Minutes as to defendant Lori M Marcotte; Reported/Recorded by
Karen Tbos; re-arraignment held; dft enters plea of guilty as to count 2 of the
bill of information; plea bargain letter filed; factual basis filed; plea accepted;
PSI ordered; sentencing to be set at a later date; dft released. by Judge George
P. Kazen (jd) (Entered: 03/19/2004)

.

09/08/2004 23

Consent to Modify Conditions of Release as to defendant Louis M Marcotte I1I
& ORDER adding the condition that the defendant refrain from all use of
alcohol and participate in substance abuse counseling as directed by Pretrial
Services. by Judge George P. Kazen Date Signed: 9/2/04 (id) (Entered:
09/09/2004)

11/28/2005 26

MOTION to Permission to Leave the Jurisdiction by Lori M Marcotte and
ORDER granting same. Signed by Judge George Kazen on 11/29/05 (jtd, )
(Entered: 11/29/2005)

11/28/2005 27

TEXT ORDER granting 26 Motion to Travel as to Lori M Marcotte (2).
Defendant is permitted to travel to Italy from 12/12/05 through 12/22/05
provided that in advance of travel there is a new personal surety bond in the
amount of $50,000 signed by Lisa Marcotte. Further ORDER that Pre-trial
Services release defendant's passport to her for the purposes of this trip and for
defendant to return passport immediately upon her return. Defendant to provide
Pre-trial Services with an itinerary suffciently detailed for their purposes.
Signed by Judge George P Kazen on 11/29/05. (jtd, ) (Entered: 11/29/2005)

12/06/2005 28

Minute Entry for proceedings held before Judge Alma L. Chasez :Hearing to
perfect bond as to Lori M Marcotte held on 12/6/2005 ; bond papers were
executed and defendant was released (Court Reporter: Magistrate Clerical Unit)
(jtd, ) (Entered: 12/14/2005)

12/06/2005 29

Personal Surety Bond Set & Executed as to Lori M Marcotte in amount of §
$50,000.00. Defendant released. (jtd, ) (Entered: 12/14/2005)

08/02/2006 32

NOTICE OF HEARING as to Louis M Marcotte, III, Lori M Marcotte.
Sentencing set for 8/28/2006 02:00 PM before Judge George P Kazen. (dno, )
(Entered: 08/02/2006)

08/24/2006 33

MEMORANDUM IN AID OF SENTENCING by Louis M Marcotte, III
(Attachments: # 1 Exhibit A - Information Regarding Post-Plea Activities # 2
Exhibit B - Reference Letters)(jtd, ) (Entered: 08/24/2006)

08/28/2006. |39

Minute Entry for proceedings held before Judge George P Kazen :Sentencing
held on 8/28/2006 for Louis M Marcotte, III (1), Count(s) 1 and Lori M
Marcotte (2), Count(s) 2. Written judgments shall be entered. Both defendants
released under their preseat bonds. (Court Reporter Vic Digiorgio.) (jtd, )

https://ecf.laed uscourts.gov/cgi-bin/DktRpt.pi?923498370931478-L_567_0-1 10/15/2008
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(Entered: 09/01/2006)

08/28/2006 45

JUDGMENT as to Louis M Marcotte, III (1), Count(s) 1, sentenced 8/28/06 ;
defendant to be imprisoned for 38 months; upon release, defendant placed on
supervised release for 3 years; defendant fined $15,000; special assessment of
$100; defendant to surrender by 12:00 noon on 10/27/06. Signed by Judge
George P Kazen on 9/6/06. (jtd, ) (Entered: 09/08/2006)

08/28/2006 46

JUDGMENT as to Lori M Marcotte (2), Count(s) 2, sentenced 8/28/06;
defendant placed on probation for 3 years; defendant fined $15,000; special
assessment of $100 . Signed by Judge George P Kazen on 9/1/06. (jtd, )
(Entered: 09/08/2006)

08/28/2006 47

MOTION for Issuance of a Preliminary Order of Forfeiture of Property by
United States of America as to Louis M Marcotte, II1. (jtd, ) (Entered:
09/08/2006)

08/29/2006 44

ORDER TO SURRENDER as to Louis M Marcotte, IIl on 10/27/06 by 12:00
noon. Signed by Judge George P Kazen on 8/28/06. (jtd, ) (Entered:
09/01/2006)

09/08/2006 48

ORDER granting 47 Motion for Forfeiture of Property as to Louis M Marcotte
III (1). Signed by Judge George P Kazen on 9/6/06. (USM-3cc) (jtd, ) (Entered
09/08/2006)

11/22/2006 49

EXPARTE/CONSENT MOTION to Alter Judgment re 45 Judgment, by Louis
M Marcotte, 1II. (Attachments; # 1 Proposed Order)(Westlmg, Richard)
(Entered: 11/22/2006)

11/28/2006 50

ORDER granting 49 Motion to Alter Judgment as to Louis M Marcotte III (1).
The portion of the Judgment and Conviction entered on 8/28/06 which
recommended that 'defendant be designated to a facility where he may
participate in a substance abuse program' is clarified and modified to reflect the
recommendation that defendant be designated to a facility wherehecanbe -~
enrolled in the Bureau of Prisons 500 hour Residential Drug Abuse Program
(RDAP). Signed by Judge George P Kazen on 11/28/06. (jtd) Copies sent to
PTS, USP, USM & BOP. Modified on 11/28/2006 (jrc). (Entered: 11/28/2006)

07/23/2007 a1

EXPARTE/CONSENT MOTION for Forfeiture of Property by United States of
America as to Louis M Marcotte, III. (Attachments: # 1 Affidavit # 2 Proposed
Order)(Nguyen, Loan Mimi) (Entered: 07/23/2007)

07/24/2007 52

Correction of Docket Entry by Clerk re 531 MOTION for Forfeiture of Property
filed by United States of America. Filing attommey did not include a certificate
of service with the motion. All filings must contain this certificate. No further
action is necessary. (jtd) (Entered: 07/24/2007)

07/26/2007 33

FINAL ORDER OF FORFEITURE as to Louis M Marcotte, III. Currency as
described in-document is to be forfeited to the USA and shall be disposed of in
accordance with Jaw. Signed by Judge George P Kazen on 7/25/07. (1cc: USM)
(jtd) (Entered: 07/27/2007)

https://ecf.laed.uscourts.gov/cgi-bin/DktRpt.pi?923498370931478-L_567_0-1 10/15/2008
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UNITED STATES DISTRICT COURT ég g
EASTERN DISTRICT OF LOUISIANA 5 A R

BILL OF INFORMATION FOR CONSPIRACY TO OPERATE & B
AN ENTERPRISE THROUGH A PATTERN OF RACKETEERING= =
ACTIVITY AND CONSPIRACY TQ COMMIT MAIL FRAUD- = =
. . o
UNITED STATES OF AMERICA » AL DOC I; \’O 9: = =
. "\.(%.—.f"“ *f ‘ g m 5
LOUIS M. MARCOTTE, Il L0 ¥ US.C. § 1962
LORIM. MARCOTTE U.S.C. § 1963
* US.C. § 1341

US.C.§371

* 13 *

The United States Attorney charges that:

COUNT 1 - CONSPIRACY TO OPERATE AN ENTERPRISE
THROUGH A PATTERN OF RACKETEERING ACTIVITY

A, AtAlTimes Material Herein:

i. Bail Bonds-Unlimited, Inc. (hei‘einaﬁer “BBU™) was a bail bonds company licensed
and regulated bby the Louisiana Department of Insurance (hereinafter “DOI”) and engaged in the
business of insurance, whose activities affected inferstate commerce. Beginning in or about 1991
and continuing unti} the date of this bill of information, BBU provided commercial surety ng’ bonds

for individuals who had been arrested for crimes in Jefferson Parish, Louisiana and elsewhere. BBU

Y

e

Process
X Dktd,zE:
e CtRMDEp__

.. Doc. No.__1

HP Exhibit 71(a)
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was the largest bail bonding company in Jefferson Parish, Louisiana, with over ninety percent of the

batl bond market.
2 The defendant, LOUIS M. MARCOTTE, ITI, was a bail bondsman licensed under

the laws of the State of Louisiana and was thé president of BBU.

3. Puvrsuant to Louisiana law, a bail bond agent is licensed and regulated by the DOI to
market and sell bail bonds.
4. Under Louisiana law, bail bonds are a device to insure the appearance of criminal

defendants in court. 4

5. Louisiana iaw,,speciﬁéally Louisiana Revised Statutes, Title 14, Article 118; defines
the felony offense of pubhc bnbery as the acceptance or offering to accept, directly or indirectly,
anythmﬂ of apparem present or prospective value by any person.elected to.public office or any public
officer with the intent to influence the conduct of that person in rela'tion to his or her posttion,
employment, or duty. Louisiana law also defines the felony offense of public bribery as the giving
or offering to give, directly or indirectly, anything of appaferit present or prospecﬁv*e value to any

person elected to public office or any public officer with the intent to influence the conduct of that

person in relation to his or her position, employment, or duty.
6. Amwest Surety Insurance Company (héreinaﬁer “Amwest”) was an insurance
.company licensed and domiciled in the State of Nebraska which underwrote bail bonds insurance
policies, among other things, and engaged in the business of insurance and whose activities affected
inter_stage commerce, Amwest entered into a general agency contract with BBU and the defendant,
LOUIS M. MARCOTTE, ITI, on or about November 24, 1992, Pursuant to that agency contract,
BBUand LOUIS M. MARCOTTE, I agreed, among other things, to indemnify and hold Amwest
harmless from any loss it might incur as a result of any bail bonds written by BBU, its agents and/or
LOUIS M. MARCOTTE, III. To collateralize this portion of the agency » contract, BBU ar;d
LOUIS M. MARCOTTE, III agreed to create a Build-up Fund (hereinafter “BUF”) by depositing

approximately one-half percent (.5%) of the face value of each bond written by BBU, its agents
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and/or LOUIS M. MARCOTTE, IIT. Amwest was placed in liquidation by the State of Nebraska
onorabout June 7,2001. Amwest’s successor in interest, Far West Insurance Company, was placed
in liquidation by the State of Nebraska on or about November 9, 2001. '
B. The Conspirators

1. Judge Ronald D. Bodenheimer (hereinafter “Bodenheimer”) was a public officer,
namely an elected district judge of the 24* Judicial District Court for the Parish of jefferson, State

of Louisiana (hereinafter “24% JDC™),
2 Lieutenant Guy Maynard Crosby (hereinafter “Crosby”) was a public officer, namely

a Lieutenant with the Jefferson Parish Sheriff’s Office (hereinafter “JPSO”) and was in cﬁarge of the

Warrants and Attachments Section of the JPSO with the responsibility of locating and apprehending

fugitives.

3 Bail Bondsman #1 Was a Gretna, Louisiana bail bondsman and the Chief Fimancial
Officer of BBU. ‘

4. Bail Bondsman #2 was a Gretna, L ouisiana bail bondsman and an employee of BBU.

5. Judge A was a public officer, namely an elected district judge of the 24" JDC.

6 Deputy #1 was a public officer, namely a JPSO Deputy and jailer.

7. Deput_v'#z was a public officer, namely a JPSO Deputy and jailer.

8. Deputy #3 was a public officer, namely a JPSO Deputy and jailer.
C. The Racketeering Ente-rgrisé

LOUIS M. MARCOTTE, III, BBU, and others known to the United States Attorney
comprised an enterprise as defined by Title 18, United States Code, Section 1961(4), thatis, a group
of ihdii/idu_als and entities associated in fact, which was engaged in, and the activities of which
affected, interstate commerce. The enterprise constituted an ongoing organization whose members <

furictioned as a continuing unit for a common purpose of achieving the objectives of the enterprise.

[¥3)



1848

D. The Racketeering Conspiracy

1. Begin.ﬁing at a date unknown but prior.to 1991, and continuing through the date of
this bill of information, in the Eastemn District of Louisiana and elsewhere, LOUIS ML
MARCOTTE,III, defendant hefein? being a person employed by and associated with the enterpnse.
which enterbrise engaged in, and the activities of which affected; interstate commerce, did conspire
together and with other persons known and unknown to the United States Attomey to violate Title
18, United States Code, Section 1962(c), that is, to conduct and pmicipate, directly and indirectiy.
in the conduct of the affairs of the enterprise through a pattern of racketeering activity consisting of
multiple acts iﬁvoleing bribery in violation of Louisiana Revised Statutes, Title 14, Article 118

(Public Bribery) and indictable under Title 18; United States Code, Sections 1341, 1346 (Mail

Frand).

2 It was part of the conspiracy that the defendant and his co-conspirators agreed that

a conspirator would commit at least two Acts of Racketeering in the conduct of the affairs of the

enterprise.

E. Purpose, Method, aﬁd Means of the Consgiracv
The form and substance of the conspiracy w}s as follows:
' 1. It was apart of the conspiracy that the defendant, LOUIS M. MARCOTTE, I11, and
others known to the United States Attorney, engaged in a scheme to maximize BBU’s and
MARCOTTE’s own profits from writing bail bonds in Jefferson Parish and elsewhere through the
cormruption of and attempts to corruptly influence certain sheriff’s deputies and judges and the

defrauding Amwest, among other things.

2. [t was a further part of the conspiracy that the defendant, LOUIS M. MARCOTTE,
117, and others known to the United States Attorney, used the United States mail§ and other private
i‘nterstate carriers to process BBU bond§ ‘which had been corruptly obtained, to disgunise cash

payments as campaign contributions, and to defraud Amwest.
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3. It was a further part of the conspiracy that, inreturn for things of value, certain judges

would make themselves available to BBU; quickly respond to the requests of BBU; and set, reduce,
increase, and split bonds to maximize BBU’s profits, minimize BBU’s liability, and hinder BBU's

competition. ‘
It was a-further part of the conspiracy that, to allow BBU to-maximize its profits, the

4.
conspirator judges would engage in the practice of “bond splitting.” Bond splitting would commonly
occur when a defendant could not afI;ord to pay the bond that had originally been set. When this
happened, BBU would ask one of the conspirator judges to “split” the total bond into a commercial
portion and a non-commercial portion. At BBU’s.request, the conspirator judge would set the
commeércial portion of the bond at an amount the defendant could afford and would set the balance
iﬁ some other marnner. BBU would then post the commercial portion of the»Bend and-colect a
percentage of that bond as commission. This practice allowed BBU to maximize its profif and
minimize its liability. ' '

5. It veas a further part of the conspiracy that, in return for things of value, certain JPSO
» Deputies ‘gave BBU preferential treatment at the Jefferson Parish jail to maximize BBU’s profits and
hinder its competition.

. 6. It was a further part of the ;:onspiracy that the defendant, LOUIS M. MARCOTTE,
I, defranded Amwest by using the mails and private interstate carriers to fraudulently obtain funds
from the BUF account, which was to be used to reimburse Amwest for any bond forfeitures it paid
on behalf of BBU relative to criminal defendants who failed to appear in court.

7. It was a further part of the conspiracy that the defendant, LOUIS M. MARCOTTE,

111, and others known and unknown to the United States Attorney, directlyand indirectly, concealed

and hid the purposes of and acts done in furtherance of the racketeering conspiracy.

w
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F.  Overtdcts

1. In furtherance of the said RICO conspiracy, and to accomplish the objects thereof,

the defendant, LOUIS M. MARCOTTE, IH, and others known and unknown to the United States

Atorney, committed and caused others to commit the following Overt Acts, among others, in the

Eastern District of Louisiana, and elsewhere:

2, Corruption of Judge Ronald D. Bodenheimer

a. Beginning at a date unknown and continuing until in or about June 2002,

LOUIS M. MARCOTTE, I provided Bodenheimer with gifts, meals, and other things of value.
In return, Bodenheimer was avéilable to BBU;, quickly reéponded to the requests of BBU; and set,
reduced, increased, and split bonds to maximize BBU’s profits, minimize BBU’s liability, and hinder
BBU'’s competition.

b. In or about July 1999,vBBU paid for a hotel room and show tickets for

Bodenheimer and his wife at a casino in Biloxi, Mississippi.

c. In or about March 2000, LOUIS M. MARC OTTE, Il hired Bodenheimer’s

daughter to work at BBU. In the Fall of 2001, at Bodenheimer’s request, BBU began kto pay for

Bodenheimer’s daughter’s health insurance. '
d. In or-about Aprit 2000, LOUIS M. MARCOTTE, lIX hired Bodenheimer’s

stepson to work at BBU.

e. In or about June 2000, at a conference in Destin, Florida, 2 BBU employee .

chartered a boat trip for Bodenheimer, several other judges, and their families. During the same

conference, LOUIS M. MARCOTTE, Il hosted a party for Bodenheimer and several other judges.
f. Inor about 2000 and 2001, a relative of Bail Bondsman #1 provided free labor

for repairs and renovations of Bodenheimer’s home.

g. In October 2000, at BBU's request, Bodenhetmer set a $25,000.00 bond for

a defendant who had been arrested as a fugitive.
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“h. In October 2000, at BBU's request, Bodenheimer split two bonds on 2
defenda.nl,‘ reducing one from a $100,000.00 commercial bond irto a $10,000.00 commercial bond
and a $90,000.00 personal surety bond. Bodenheimer reduced the other from a $200,000.00
commercial bond into a $20,000.00 commercial bond and a $180,000.00 personal surety bond.

i On or about November 6, 2000, BBU began to pay for health insurance for

Bodenheimer’s son.
J- On or about April 6,2001, LOUIS M. MARCOTTE, IIX bought drinks and
dinner for Bodenheimer, Judge A, several other judges, and several of the judges® family members
at a casino in Biloxi, Mississippi. '
k. In June 2001, at BBU’s request, Bodenheimer set a $50,100.00 commercial

bond-anda’S1 75;000.00 -persqnal surety bond on adefendant for the offense.of attempted first degree

miurder.
’ L On or about October 21, 2001, at BBU’s request, Bodenheimer set a

$15,000.00 commercial bond.on a defendant who was a fugitive from Texas. Notwithstanding the
" bond amount set by Bodenhéimer, BBU charged the defendant for a $20,000.00 bond.
n. . On or about October 29, 2001, at BBU’s request, Bodenheimer split a
$100,000.00 bond on a defendant who had been arrested for attempted second degree murder into
a $25,000.00 commercial bond and a $75,000.00 personal surety bond.

n OnJanuary 24, 2002, the defendant, LOUIS M. MARCOTTE, IIT, along

with Bail Bondsman #1 and another BBU employee, bought lunch for Bodenheimer, Judge A, and

another judge at a restaurant in Gretna, Louisiana, at a cost in excess of $300.00.

0. OnMarch 11,2002, LOUIS M. MARCOTTE, Il bought lunch and drinks

for Bodenheimer and another judge at a restaurant in New Orleans at a cost in excess of $400.00.

p.
MARCOTTE, III discussed with Bodenheimer investment and/or partnership opportunities in

Beginging in or about 2000 and continuing until in or about 2002, LOUIS M.
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several businesses. Some of these offers included financial arrangements in which MARCOTTE

would disguise Bodenheimer’s interest in the business venture.

q. Between September 2000 and June 2002, at BBU's request, Bodenheimer split

approximately 350 bonds and set approximately 450 bonds.

3. Corruption of Judge A

a. Beginning on a date unknown and continuing until the date of this bill of
information, LOUIS M..MAR.COTTE, 111 provided Judge A with cash payments, giﬂs;, meals, and
other things of value. In return, Judge A was available to BBU; quickly responded to the requests
of BBU; and set, reduced, increased, and split bonds to maximize BBU’s profits, minimize BBU’s
liability, and hinder BBU’s competition. v

b, Fromra date unknown through 200:1, .BBU.furni‘shed'p.a.rking; spaces free of
charge for Judge A's secretary and staff. In fact, on or about September 4, 2001; when an employee
of another judge attempted to take two of Judge A's spaces, an employee of BBU reassured Judge
A's secretar); that LOUISM. MARCOTTE, IIIA_ha:.:l given4 parking spaces to Judge A's staff. Later
that day, the BBU employee stated that MARCOTTE gave Judge A's staff the parking spaces
because Judge A “is very good to us.”

c.’ In April 2001, at BBU’srequest, Judge A set 2 $100,000.00 commercial bond
and $250,500.00 personal suréty bond for a defendant.

d. Onorabout September 14,2001, aBBU employee called Judge A conceming
a bond for a defendant. The BBU employee told Judge A that the defendant’s family was able to
post as 10,000.00 commercial bond. The defendant had been arrested on Septembér 53,2001 fordrug
and firearms charges. On September 17, 2001, Judge A split the defendant’s bond into a $10,000‘.00
commercial boﬁd and a $15,000.00 personal surety bond. After being released on the bond set by
Judge A, the defendant was arrested on September 29, 2001 for bond violations and again on

December 8, 2001 for possession and distnbution of crack cocaine. On or about December 12, 2001,
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at the request of BBU, Judge A signed another-bail order releasing the same defendant on.an
SS',OO0.00'commercial bond and a $22,000.00 personal su%ety bond.

je. In September 2001, a BBU employee called Judge A conceming a bond for
a defendant. The BBU employee told Judge A.that the defendant could afford a $5,000.00
comumercial b;snd. Judge A set the bond that BBU requested, and the defendant was released later
that evening.

v f. On or about October 19, 2001, Bail Bondsman #1 and Judge A played golf
together. During the golf game, a BBU eimployee called Bail Bondsman #1 to ask if Judge A would
sign several bonds. Later that day, Judge A set a $125,000.00 commercial bond and a $396,500.00
personal surety bond for one defendant and .a $10,000.00 commercial bond and a $10,000.00
personal surety bond for-another defendant. . .. . . )

g OnOctober21,2001, LOUIS M. MARCOTTE, Il told Bail Bonﬁsman#l s
“I know we wrote a lot of freaking bail.” Bail Bondsman £1 told LOUIS M. MARCO’I‘TE; 111,
“Friday out on the golf course witﬁ the judge [Judge A, I did about $250,000.00 for the uh, uh,
Gretna house.” Later in the conversation, Bail Bondsman #1 and LOUIS M. MARCOTTE, 11X
discussed giving Judge A cash but writing on tHe envelope “[Judge A} Campaign Fﬁnd." Although
LOUISM. ‘MARC OTTE, III stated that a cash gift was “completel‘y legal,” he further stated, “We .
need to watch . . . what we say on the phone ‘cause we’re saying, saying, ah, ... I'm more worried
about the ofﬁcev phone but maybe mine tdo . . . .” Bail Bondsman #1 then stated, “. . . what we
saying, ‘the‘re ain’t nothing wrong. I just want to make sure | can give cash. If aman asks for cash
for his fundraiser, I want to give cash....” LOUIS M. MARCOTTE, III and Bail Bondsman #1
further discussed giving “five.” '

h. On October 22, 2001, at the direction of LOULS M. MARCOTTE, I11, Bail
Bondsman #1 gave Judge A $5,000.00 in cash. On October 23, 2001, Judge A deposited $1,500.00
in cash into his personal bank account. On October 31, 2001, Judge A deposited $720.00 in'cash -

into his personal bank account.
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1. OnNovember 30,2001, Judge A and Bail Bondsman #1 played goiftogether.

The same day, Judge A set a $2,600.00 commercial bond for one defendant and a $20,000.00
commercial boﬁd and a 860,000.00 persona] surety bond for another defendant, all at the request of
BBU. ‘ . »

J- On December 4, 2001, Bail Bondsman #1 bought lunch for Judge A at a
restaurant in Grema, Louisiana. The same day, at the request of BBU, Judge A seta $10,000.00
commercial bond and a $31,500.00 personal surety bond on a defendant.

) k. On December &, 2001, Bail Bondsman #1 bought lunch for Judge A at a
restaurant in Gretna, Léuisiana The same day, at BBU’s request, Judge A set a $30,000.00
commercial bond and a $110,000.00 personal surety bond on a defendant.

Y -OnDecember.1.8,.200 l’.vBBU.‘paidfor. aChristmas luncheon for Judge A'sstaff
at a restaurant in New Orleans, Louisiana in an amount in excess of $700.00. BBU also furnished

the liquor for another Christmas party hosted by Judge A.

m. On January 8, 2002, Bail Bondsman #1 and Judge A played goiftogether. The

same day, at BBU's reciuest, Judge A set a $25,000.00 commercial bond and a $33,000.00 personal

$urety bond for a defendant.

n. On February 12, 2002, Bail Bondsman #1 cashed out $200.00 from BBU for
“entertainment” for Judge A. The next day, Bail Bondsman #1 and Judge A piayed golf in Pass

Christian, Mississippi. On February {5, 2002, Judge A deposited $200.00 cash into his personal

checking account.
o. On February 13, 2002, at the request of BBU, Judge A set a $4,000.00

commereial bond and a $6,000.00 personal surety bond for a defendant.

p. On April 3, 2002, in Judge A's chambers, Bai! Bondsman #1 pulled an
envelope containing $5,000.00 in cash out of his pants pocket and handed it to Judge A saying,
“Coming to deliver onmy promise.” Judge A responded, “Appreciateit.” Bail Bondsman #1 further

stated, “Put that away somewhere.” On August 20, 2002, Judge A wrote a check from his personal

10



1855

checking account to BBU in the amount of $5,000.00 and a second check from his personal checking
account to Bail Bonds, Inc. for $3,000.00. Both checks were mailed to Bail Bondsman #1. ‘

q.
split approximately 140 bonds and set approximately 268 bonds.

4. Alternpts to Corruptly Influence Certain Qther 24™ JDC Judges

Beginning at a date unknown and continuing until the date of this bill of information,

Between September 2000 and December 2002, at BBU’s request, Judge A

LOUIS M. MARCOTTE, III provided certain other 24* JDC Judges with things of value. In
" return, these judges were available to BBU; quickly responded to the requests of BBU; and set,

reduced, increased, and splitbonds to maximize BBU’s profits, minimize BBU’s liability, and hinder

BBU’s competition.

...5... .. Coruption of Certain Sheriff’s Deputies
‘ a Begjnﬂing at a date unknown but prior to 1991 and continuing until the date
of this bill of information, LOUIS M. MARCOTTE, I1I and other employees of BBU made cash
payments to Deputy #1 and Deputy #2 in amounts ranging from $20.00 to $200.00 per occurrence.

b. Beginning on a date unknown and continuing until the date of this bill of
information, LOUIS M. MARCOTTE, III and other employees of BBU frequently purchased
meals for JPSO Deputies while they were on duty at the Intake and Booking Section of the Jefferson
Parish jail. o

; c. Between 1995 and 1997, LOUIS M. MARCOTTE, III paid for two JPSO .
Deputie‘s to take a trip to Las Vegas, Nevada.

d. Inorabout 1997, a BBUemployee gave Deputy #2 and several other deputies

watches that LOUIS M. MARCOTTE, Ii had purchased on a trip to New York, New York.
' €. In or about 1997, LOUIS M. MARCOTTE, III provided a JPSO Deputy

assigned to the Intake and Booking Section of the Jefferson Parish jail with the use of a vehicle at

no charge. Later that year, LOUIS M. MARCOTTE, II! purchased a grey Nissan Maxima for that

deputy at a cast of approximately $1,800.00.

11
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f. In or about 1998, at the direction of LOUIS M. MARCOTTE, 111, a BBU

employee gave Deputy #2 51,600.00 in cash so that Deputy #2 could purchase handguns for himself

and several other JPSO deputies.

g Between 1998 and 2000, MARCOTTE purchased automobile tires for

Deputy #2.
h. Beginning on or about January 18, 1999 and continuing until the present,

LOUISM. MARC OI'TE, 111 'and BBU employed the son of Deputy #3 in orderto curry favor with

Deputy #3.
. i In 1999, at the direction of LOTUIS M, MARCOTTE, 111, a BBU employee
bought meals for Deputy #2 and several other deputies on qumerous occasions at a restaurant or -

-Lapalco Boulevard.

J- Inor aboutDecember2001, a BBU employee gave Deputy#2 $130.00in cash
to take several JPSO Deputies out for drinks at a restaurant in New Orleans.
7 k. On February 12, 2002, LOUIS \I MARCOTTE, IT] called Deputy #2 to
di§cuss MARCbTTE’s concern about competition from a former BBU employee. Deputy #2 told
‘LOUIS M. I\’IARCOT;FE, 111 that he would tell the JPSO deputies not to accept anything from the
former BBU employee. ‘
L Beginning on February 20, 2002, and continuing until Aﬁgust 21,2002, BBU
paid for a cellular telephone for Deputy #3 at a total cost exceeding $700.00.
. m.  OnMarch?9,2002, LOUIS BLMARCOTTE, 11! and Bail Bondsman#2 had
a conversation in which Bail Bondsman 42 explained that he had been paying Deputy #2 $100.00
a week. Bail Bondsman #2 stated, “] have to go outside and tell you this. IThad to get, um, [Deputy
#2] ahundred dollars. That alright, huh?” LOUIS M. MARCOTTE, I1I asked, “For what?” Bail
Bondsman #2 responded, “Because Lor told me to do it every week.” »

n. Beginning in or about May 2000 and continuing through 2002, LOUIS M.

MARCOTTE, Il paid JPSO Lieutenant Cuy Maynard Crosby approximately $1,000.00 per month

12
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and provided the unlimited use of a cellular telephone in order to influence Crosby io illegally use
the National Crime Information Center's computer data base to locate and identify fugitives released
on bail bonds writien by BBU to facilitate their apprehension and thereby obviate costly bond

forfeitures which 1nured to the financial benefit of BBU and/or MARCOTTE.

6. The Fraud Acainst Amwest
In or about December 1999, LOUIS M.MARCO TTE, II1 and others known

a.

to the United States Attorney, sought towi Efxdraw approximately S65»0,000.00 from the BUF account
held in trust with Amwest in order to expand his bail bond business to other states. To do so,
Amwest required MARCOTTE to substitute real property having equity of approximately

$650,000.00 to collateralize Lhe BUF.
..On.or about December 20, 1999, LOUIS M. MARCOTTE, III and others

b
known to the United States Attomey, mailed a letter to Amwest enclosing a fraudulent real estate
appraisal dated December 16, 1999 on his personal residence indicating it was worth approximately
$800,000.00 when in fact MARCOTTE and others known to the United States Attorney, well knew
that it was worth significantly lessthan SSO0,000.00. Additionally, MARCOTTE and others known
to the United States Attorney, in the sarﬁe mailing, sent Amwest an Act of Mortgage for $700,000.00
on his personal residence knowing that the actual unencumbered value of his residence was’
significantly less, all designed to induce Amwest to release approximately $500,000.00 from the

BUF to BBU.

. V c. On or about December 28, 1999, Amw.cst mailed a letter encIosiﬁg a check
made payable to BBU in the sum of $400,000.00. This letter further referenced an earlier
disburéemenf by Amwest in the form of a $100,000.00 check dated December 6, 1999 made payable
to BEU. LOUIS M. MARCOTTE, III am;l others kniown to the United States Attorney deposited

those checks into the accounts of BBU.
d On or about December 29, 1999, LOUIS M. MARCOTTE, III and others

known to the United States Attomey mailed a letter through a private interstate carrier to Amwest

13



1858

enciosing a fraudulent real estate appraisal dated December 29, 1999 on real property located at 1708
Williams Boulevard, Kenner, Louisiana indicating it was worth appro.\‘:irnale-ly $146,000.00 when
in fact, LOUIS M. MARCOTTE, IIT and others kmwn fo the United States Attorney, well knew
it was worth significantly less than the appraised value. Additionally, MARCOTTE and others
known to the United States Attorney, in the same mailing, sent Amwest an Act of Mortgage for
$150,000.00 on 1708 Wiiliams Boulevard, Kenner, Louisiana, knowing tl;at the actual value of this
property was significantly less, all designed to further induce Amwest to release approximately

$150,000.00 from the BUF to BBU.

e. On or about January 4, 2000, Amwest mailed a check payable to BBU in the

sum of $150,000.00 to LOUIS M. MARCOTTE, III which was thereafter deposited into the
-account of BBUL. ... o . . e )

f- In or about May of 2001, LOTUIS M. MARCOTTE, II1, and others known
to the Uﬁited States Attorney, knowing that Amwest was experiencing significant ﬁnancid
difficulties and fearing that his personal residence would be entangled in a protracted insurance
liquidation proceeding in another state, devised a scheme to release his persdnal residence as
tollateral to the BUF. This scheme included the substitution of other real estate éf inferior value to

his personal residence as collateral. o
8. On.orabout May 31,2001, LOUIS M. MARCOTTE, I11, and others known

to the United States Attorney, mailed a Jetter to Ar;-nvest.enclosing a-fraudulent real estate appraisal

. dated I\:Iay 24, 2001 on real property located at 415-417 Derbigny Street, Gretna, Louisiana
- indicating it was worth approximately $180,000.00 when in fact MARCOTTE and others known
to the United States Attomney, well knew it was worth significantly less than the stated appraised
value. Additionally, MARCOTTE and others known to the United States Attomey, in the same
mailing, enclosed another fraudulent real estate appraisal dated March 25, 2001 on real property
located at 418-420 South Broad Street, New Orleans, Louisiana indicating that it was worth

approximately $275,000.0Q when in fact MARCOTTE and others known to the United States

14
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Attorney well knew it was worth significantly less than the stated appraised value as it had suffered
serious; and devaluing fire damage on or about June 28, 2000. Moreover, in this mailing,
MARCOTTE and others known to the United States Attomey, enclosed fraudulent mortgage and
real estate security instruments securing these properties in favor of Amwest, all designed to deceive
Amwest into believing that it had }eceived substituted collateral for MARCOTTE’s personal
residence of equal or greater value: Federal Express records confirm that BBU sent a mailing to
Amywest on or about June 7, 2001; and Amwest’s records confirm receipt of such a mailing.

h. On or about June 7, 2001, LOUIS M. MARCOTTE, III, and others known
to the United States Attorney, mailed a letter through a private interstate carrier enclosing fraudulent
mortgage and security instruments on 415-417 Dérbigny Street, Gretna, Louisiana and 418-420
‘South Broad Street, New.-Orleans, Louisiana in‘,f.ayor of Amwest indicating that these security
instruments had been recorded in the official mortgage records for Jefferson and Orleans Parishes
respectively, all the while knowing that MARCOTTE and others known to the United States
Attorney, had cancelled or never filed these security instruments.

All in violation of Title 18, United States Code, Section 1962(d).

COUNT 2 - CONSPIRACY TO COMMIT MAIL FRAUD

A. At All Times Material Herein:
1. The allegations contained in Section A of Count 1 are reincorporated as if fully
realleged.

2 The defendant, LORI M. MARCOTTE, was a Gretna, Louisiana bail bond agent

and the Vice President of BBU. .

B.  The Scheme:
1. Beginning on an exact date unknown, but in or before 1998, and continuing until the

date of this bill of information, in the Eastern District of Louisiana and elsewhere, the defendant,
LORIM.MARCOTTE, and others, known and unknown to the United States Attorney, knowingly

and willfully devised and intended to devise a scheme and artifice to defraud and to deprive the

135
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citizens of the State of Louisiana of the honest and faithful services, performed free from deceit, bias,
self-dealing, a.ndconccalrﬁeni, of certain Jefferson Parish Shenff’s Deputies in the performance of
their official duti\es in the Intake and Booking Section of the Jefferson Parish jail.

2. It was part of the scheme and artifice to defraud that, in connection with the
processing of inmates and bonds, LORI.M. MARCOTTE corruptly provided JPSO Deputies with
‘cas’h payments, gifts, and other things of value, in order to influence the deputies in the performance
of their officials duties, more particularly to. give BBU preferential treatment at the J. efferson Parish

jail so as to maximize BBU’s profits and hinder its competition.

C. The Conspiracy

From in or about 1998, and continuing through the date of this bill of information, in the
- Eastermn District-of Louisiana and elsewhere, the defendant, LORI M. MARCOTTE, and others
known and unknown to the United States Attorney, did knowingly and willfully conspfre, combine,
confederate and agree together to knowingly and willfully cause mail to be delivered by the United
States Postal Service for the purpose of executing the scheme set forth in Section B, in violation of
Title 18, Unitéd States Code, Sections 1341 and 1346.
D.  QOvertActs

In furtherance of the conspiracy and to accomplish its purposes, the defendant, LORI M.
MARCOTTE, and others imown and unknown to the United States Attorney, committed the
following overt acts, among others, in the Eastern District of Louisiana and elsewhere:

L Bct@een 1998 and 2000, LORI M. MARCOTTE purchased auto‘mobile‘tires for

Deputy #2.
- 2. In or about December 2001, LORI M. MARCOTTE gave Deputy 2 $130.00 in
cash to take several JPSO Deputies out for drinks at a restaurant in New Orleans.
3. In 2001, LORI M. MARCOTTE gave Deputy #2 §150.00 in cash.
4, Beginning on February 20, 2002 and continuing until August 21, 2002, LORI M.

MARCOTTE paid for a cellular telephone for Deputy #3 at a total cost exceeding $700.00.

16
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5. On March 9, 2002, LOUIS M. MARCOTTE, Il and Rail Bondsman #2 had a
conversation in which Bail Bondsman #2 explained that he had been paying Depury 52 5100.00 a
week. Bail Bondsman #2 stated, “T have to go outside and tell you this. Ihad to get, um, [Deputy
#2] a hundred dollars. That alright, huh?” LOUIS M. MARCOTTE, ITI asked, “For what?" Bail
Bondsman #2 responded, “Because Lori told me to do'it every week.” .

6. Onorabout June 1 1,2002, LORIM. MARCOTTE ;:aused to be mailed BBU Check
No. 6212 as payment for BBU’s cellular telephone bill, including the celvlulvar‘te)ephone given to

Deputy #3.
All in violation of Title 18, United States Code, Section 371.

NOTICE OF RACKETEERING FORFEITURE

-1~ - Theallegations.of Count.1.of.this bill of information are realleged and incorporated
by reference as though set forth fully herein for the purpose of alleging forfeiture to the United States
of America pursuant to the provisions of Title 18, United States Code, Section 1963.

2. LOUISM.MARCOTTE, III

a. has interests which heAacquired and maintained in violation of Title 18, United
State§ Code, Section 1962, making all such interests subject to forfeiture to the United States of
America, pursuant to Title 18, United States Code, Section 1963(a)(1); V

b. has interests in, security of, claims against, and/or property and contractual
rights affording him a source of influence over the entefprise which he established, operated,
con;rollgd, conducted and participated in theconduct of, in violation of Title 18, United States Code,
Section 1962, thereby making all such interests, security, claims against, property and contractual
rights wherever located, and in whatever names held, subject to forfeiture to the United States of
America, pursuant to Title 18, United States Code, Section 1963(a)(2); and .

c. has property constituting, or derived from, any proceeds which he obtained

directly and indiréctly from racketeering activity in violation of Title 18, United States Cade, Section
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thereby making such property subject to forfeiture to the United States of America pursuant

1962,
to Title 18, United States Code, Section 1963(a)(3).
3. The property descnibed above includes, but are not limited to, the following:

a.

The equity in real property located at 217 Derbigny Street, Gretna, Louisiana

and described as follows:

Property currently recorded in thé name of Sisters Marcotte, L.L.C.,
and described as follows: One certain lot of ground, together with ali
the buildings and improvements thereon, and all the rights, ways,
privileges, servitudes, appurtenances and advantages thereunto
belonging or in anywise appertaining, situated in the Village of New
Mechanickham (now part of the City of Gretna), in the Parish of
Jefferson, State of Louisiana, on the right bank of the Mississippi
River and opposite the Fourth District of the City of New Orleans,
* designated by the Lot 7 of Square No. 6, which square is bounded by
Derbigny, Second and Third Streets and the upper line of the Village
--of Mechanickham, on aplan by . A. D’Hemecourt, Surveyor, dated
November 13, 1872 in correction of a plan drawn by J. G. Dreaux,
C.E. on March 13, 1872, and deposited in the office of W. J.
McCune, late Notary for this Parish (Jefferson), and which said lot
measures 31 feet 5 inches and 4 lines (31" 5" 4”*) front on Derbigny
Street, by a depth of 180 feet (180") between parallel lines. The
improvements thereon bear Municipal No. 217 Derbigny Street,

Gretna, Louisiana;

b.

And a sum ofmoney in U.S. Currency which, in aggregate with the equity in

217 Derbxtrny Street, Gretna, Louisiana, is equal to S250 000 in U.S, Currency;

4. Ifanyofthe property described above as being subject to forfeiture, as a result of any

act or omission of the defendant:

a.

b.

cannot be located upon the exercise of due diligence;

‘has been transferred or sold to, or deposited with, a third person;

has been placed beyond the jurisdiction of the Court;
has been substantially diminished in value; or

has been commmvled with other property which cannot be subdivided
without difficulty;

18
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it is the intent of the United States, pursuant to Title 18, United States Code, Section 1963(m), to
seek forfeiture of any other property of said defendants up to the value of the above forfeitable property.
All in violation of Title 18, United States Code, Section 1963.
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